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THE TWENTIETH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE * 


By O. Hupson 


The Permanent Court of International Justice was not active during its 
twentieth year. The institutional framework of the Court was maintained, 
the personnel of its bench was kept intact, its officials were at their posts, and 
certain funds were available for current expenses; but no sessions were held 
during the year, and no progress was made with the two pending cases. 
Nor were there any significant developments during the year with reference 
to the international instruments relating to the Court, the attention of 
Governments being completely engrossed in other fields. 

Under Article 23 of its revised Statute, the Court is ‘‘permanently in 
session except during the judicial vacations.” In 1940, it held a series of 
meetings at The Hague from February 19 to February 26, but a meeting 
planned for the month of May could not be held. Since that time no at- 
tempt has been made to assemble the judges, most of whom are in their own 
countries. 

Two cases are still pending before the Court. In the case relating to the 
Electricity Company of Sofia and Bulgaria, begun by the Belgian application 
filed with the Registry on January 26, 1938, the Court gave a judgment 
on a preliminary objection advanced by Bulgaria, on April 4, 1939,! and on 
December 5, 1939, it gave an order indicating interim measures of protec- 
tion; ? by an order of February 26, 1940, it fixed May 16, 1940, as the date 
for the commencement of the oral proceedings in the case,’ but events 
necessitated an indefinite postponement and no further action has been 
taken by either of the parties. In the Gerliczy Case, a proceeding instituted 
against Hungary by the Principality of Liechtenstein by an application filed 
with the Registry on June 17, 1939, time-limits were fixed for the filing of the 
documents of the written procedure, but the applicant’s memorial has not 
been filed, and no further step has been taken before the Court by either of 
the parties. 

No change occurred during the year in the personnel of the bench of the 
Court. Since the death of Count Rostworowski in Poland on March 24, 
1940, the Court has had only fourteen judges. Nine of the judges were 
elected in 1930, one in 1935, two in 1936, one in 1937 and one in 1938. The 


* This is the twentieth in the writer’s series of annual articles on the organization and 
work of the Permanent Court of International Justice, the publication of which was begun 
in this JouRNAL, Vol. 17 (1923), p. 15. 

1 Series A/B, No. 77. 2 Series A/B, No. 79. 3 Series A/B, No. 80. 
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general election which was due to be held in 1939 was postponed, and the 
judges are now in office under a provision in Article 13 of the Statute that 
members of the Court “shall continue to discharge their duties until their 
places have been filled.” It is to be noted that in spite of the fact that the 
payment of the judges’ salaries has been suspended, none of them has re- 
signed. 

Measures were taken in 1940 looking toward the election of a successor to 
Count Rostworowski. The Secretary-General of the League of Nations 
invited national groups to nominate candidates by August 15, 1940, but 
under the prevailing conditions only three national groups responded to this 
invitation; the Finnish national group nominated Mr. Nicolas Politis 
(Greece) and Mr. Max Huber (Switzerland), the Rumanian group nominated 
Professor Stelio Séfériadés (Greece), and the Swedish group nominated 
Judge Emil Sandstrém (Sweden). No further steps have been taken toward 
holding the election, as the Council and the Assembly of the League of 
Nations have not since met. 

The President of the Court, Judge Guerrero (of El Salvador), and the 
Vice-President, Judge Hurst (of Great Britain), were originally elected for 
three-year terms to expire at the close of 1939; by a special decision the 
Court held the provision in Article 13 of the Statute to be applicable to them, 
so that they continue in office. The Registrar of the Court, Mr. Lépez 
Olivain (of Spain), was elected in 1936 for a term expiring in 1943. The 
President and the Registrar left The Hague in July, 1940, when they found it 
impossible to carry on their work there; since that time they have continued 
to discharge their duties from Geneva. The personnel of the Registry was 
greatly reduced in 1940, and at the present time it consists of only five per- 
sons. The Court’s premises in the Peace Palace at The Hague are intact, 
and its archives remain there. 

The members of the Court’s chambers have also continued in office by 
application of the provisions in Article 13 of the Statute. 'The Chamber for 
Labor Cases consists of Vice-President Hurst and Judges Altamira, Urrutia, 
Negulesco and Hudson, with Judges van Eysinga and Nagaoka as substitute 
members. The Chamber for Communications and Transit Cases consists 
of President Guerrero and Judges Fromageot, Anzilotti, van Eysinga, and 
Cheng, with Judge Nagaoka as a substitute member. The Chamber for 
Summary Procedure consists of President Guerrero, Vice-President Hurst, 
and Judges Fromageot and Anzilotti, with Judges Urrutia and de Visscher 
as substitute members. 

In view of its diminished activity and on account of the dwindling of the 
funds of the League of Nations, the budget of the Court has been greatly 
reduced. ‘The Court’s expenditure of 2,383,638 Swiss francs was authorized 
for 1940, and the actual disbursements in that year amounted to 1,707,350 
Swiss francs. For 1941, an expenditure of 500,000 Swiss francs was author- 
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ized by the Supervisory Commission of the League of Nations; the reduction 
required a suspension of the judges’ salaries, in lieu of which only small 
payments on account have been made. The salaries of the Court’s 
officers have been reduced, but they continue to be paid. The payments to 
the Carnegie Foundation of the Netherlands for the Court’s use of premises 
in the Peace Palace have been suspended. In addition to the funds made 
available by the League of Nations during 1941, a contribution was paid by 
one State which is not a member of the League of Nations; on October 23, 
1941, Brazil paid a contribution of 29 units, amounting to 33,882 Swiss 
francs. Meeting at Montreal in July, 1941, the Supervisory Commission 
approved a budget for the Court which authorizes an expenditure of 500,000 
Swiss franes for 1942; if funds of that amount are available, the Court will 
therefore be able to continue its expenditures in 1942 on the scale obtaining 
in 1941. The financial outlook of the Court is affected of course by that of 
the League of Nations, and the contributions to the support of both organ- 
izations are reduced by the withdrawal of States from membership in the 
League. Chile and Venezuela ceased to be members of the League in 1940, 
and Hungary, Peru and Spain withdrew in 1941;5 but in giving notice of 
their intended withdrawal, Chile, Hungary and Peru expressed an intention 
to continue their participation in the maintenance of the Court. 

The Court’s publications have been greatly reduced. One number of 
Series C (Number 88) is in course of publication, but the other series have 
been suspended for the time being. 

No action was taken by any State during the year with reference to the 
Protocol of Signature of December 16, 1920, to which the Statute of the 
Court is annexed; some fifty States continue to be parties to that instrument. 
Nor was any new declaration made during the year under paragraph 2 of 
Article 36 of the Statute, accepting the Court’s compulsory jurisdiction. On 
the other hand, some of the ‘‘optional clause” declarations have now ex- 
pired; a few years ago such declarations were in force for as many as 42 
States, and at the end of 1941, some 27 States continued to be bound by 
them. Aside from these declarations, numerous multipartite and bipartite 
treaties continue in force by which jurisdiction is conferred on the Court; 
a collection of texts governing the jurisdiction of the Court published by the 
Registry, which “‘mentions all the instruments already in force or merely 
signed which in any manner confer jurisdiction on the Court or on its 


‘League of Nations Document, C.53.M.50.1941.X. The present Swiss franc is 
equivalent to 0.70730653 gold franc. On May 19, 1920, the League of Nations adopted 
a standard gold franc, containing 0.2903225 of a gram of fine gold (100% fine), which is 
equivalent to 1.41381418 Swiss franc. 

5A notice of withdrawal given in the name of Albania on April 13, 1939, was referred 
by the Council to the Assembly without any pronouncement on its validity, and no action 
was taken by the Assembly. See League of Nations Official Journal, 1939, pp. 246-248. 
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President,’’ lists 564 international instruments, many of which continue to 
be operative at least in part. The Geneva General Act of 1928, to which 
more than twenty States have acceded, is especially important because it 
continues in force for successive five-year periods unless denounced. 


AFTER TWENTY YEARS 


Twenty years have now passed since the Court opened its doors to the 
States of the world. In normal times the close of a second decade in the 
Court’s history might have been hailed as an occasion for a critical appraisal 
of its usefulness. In the cataclysm which has now come upon the world, 
there may be some people who have been so disappointed in the hopes 
which they had entertained for the Court that they feel entirely dis- 
illusioned as to the réle which such an agency may play in international life; 
the more discriminating, however, will not be tempted to minimize the con- 
tribution which the Court has made, even though it has not prevented the 
frustration of law and order of the present moment, and the record is one in 
which they may take a good measure of satisfaction. 

Sixty cases have come before the Court in this period.’ These cases varied 
greatly in the problems which they presented, but all of them were cases 
of some magnitude. Each of them had importance for the peoples directly 
concerned, and some of them were significant for international relations 
generally. Fortunately, most of the cases were more or less removed from 
the surge of high politics, but in a few instances questions were presented of 
immediate bearing on political issues which were attracting current attention. 

The methods followed by the Court in handling these sixty cases have 
commended themselves to a wide public, both professional and non-profes- 
sional. The procedure which it has worked out has, on the whole, produced 
a general satisfaction. Confidence has been built up in the Court’s thor- 
oughness and impartiality, and it has been bolstered by the scrupulous care 
which the Court has taken to avoid any exceeding of its jurisdiction. Since 
its early days, the Court has taken the view that it ‘‘cannot, even in giving 
advisory opinions, depart from the essential rules” guiding its activity 
as a court of justice. A few of the judgments and opinions have been crit- 
icized—the judgment in the Lotus Case ° and the opinion in the case relating 
to the Austro-German Customs Régime ° especially—but for the most part 
the criticism has been kept within the bounds of what any public institution 
must expect. 

The contribution made to the settlement of actual disputes in the sixty 


®See Manley O. Hudson, “Ten Years of the World Court,” 11 Foreign Affairs (1932), 
pp. 81-92. 

7 The Court’s jurisprudence down to 1936 has been reproduced in the three volumes of 
World Court Reports, edited by Manley O. Hudson and published by the Carnegie 
Endowment for International Peace in 1934, 1935 and 1938; a fourth volume, covering the 
period from 1936 to 1941, will be published in 1942. 

8 (1927) Series A, No. 10. 9 (1931) Series A/B, No. 41. 
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cases was, in itself, worth while. It may be too much to say that the Court 
prevented disturbances of the world’s peace in any considerable number of 
cases, but its success was most pronounced in cases of the kind which have 
often brought such a result in the past. In the Jaworzina dispute between 
Czechoslovakia and Poland in 1923,!° in the Mosul Boundary dispute be- 
tween Great Britain and Turkey in 1925," in the Free Zones Case between 
France and Switzerland in 1932, and in the Eastern Greenland Case be- 
tween Denmark and Norway in 1933, the Court was confronted with situa- 
tions involving the parties’ ‘“‘national honor and vital interests,’’ and in each 
of these cases the Court’s pronouncement brought prompt end to the con- 
troversy. Some of the Court’s advisory opinions have contributed to the 
settlement of disputes which had arisen in the functioning of international 
organizations—the International Labor Organization particularly—and 
have thus facilitated the progress of international codperation. 

The influence of a successful judicial tribunal is not limited to the disputes 
which actually come before it. It extends, also, to many disputes which 
are settled by direct negotiation between the parties and settled the more 
easily because of a possibility in the background that the parties or one of 
them may appeal for the aid of the tribunal. Avoidance of resort to the 
existing tribunal thus becomes a desideratum which often works toward the 
success of direct negotiations. There can be no doubt that the Court has 
had such influence in these twenty years. In one instance—the Castellorizo 
Case between Italy and Turkey in 1929 “—the parties reached agreement 
by direct negotiation in preference to continuing the proceeding which had 
already been begun before the Court." 

The jurisprudence of the Court has had a great influence on international 
law. The 32 judgments, 27 advisory opinions and numerous important 
orders which have been handed down are cited throughout the world, and 
perhaps it is not too much to say that they have furnished new directives 
both to the theory and the practice of international law. The volume of 
this jurisprudence constitutes a mine for the future development and ex- 
tension of the law of nations. In this respect the earlier judgments and 
opinions may be thought to have been more useful than the later ones, for in 
recent years the Court has been very circumspect in its exposition of prin- 
ciples. 

The influence of the Court has been especially noticeable with respect 
to the extension of the law relating to the pacific settlement of disputes. 
Barely a generation ago, the Peace Conferences at The Hague found it im- 
possible to agree upon any measures of obligatory settlement, and even in 
bipariite treaties it was usual to limit the provisions in such a way that it 


10 Series B, No. 8. 11 Series B, No. 12. 12 Series A/B, No. 46. 
# Series A/B, No. 53. 14 See Series A/B, No. 51. 
6 Cf., the Borchgrave Case between Belgium and Spain (1937) Series A/B, No. 72. 
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should remain within the option of either party to escape the obligation. 
The United States-Netherlands Convention of May 2, 1908, for example, 
applied to disputes ‘‘of a legal nature or relating to the interpretation of 
treaties” but with a proviso “‘that they do not affect the vital interests, the 
independence, or the honor of the two contracting States,” and no arbitra- 
tion could be conducted until the two parties to the dispute had concluded 
a special agreement (compromis) defining the matter in dispute and had 
reached an agreement for constituting a special arbitral tribunal. The 
styles in vogue in numerous arbitration treaties have now changed greatly. 
With the Court at hand, disputing States do not have to constitute a special 
tribunal; numerous recent treaties make a special agreement (compromis) 
unnecessary; the exception concerning vital interests and national honor has 
all but disappeared; and the category of arbitrable disputes has been greatly 
enlarged. Recent multipartite instruments also register a great advance: 
47 States have at one time or another accepted the Court’s compulsory juris- 
diction over legal disputes by making binding declarations under paragraph 
2 of Article 36 of the Statute, and some 23 States have become parties to the 
Geneva General Act of 1928, which has a wide sphere of application. More- 
over, in international instruments relating to all kinds of subjects, it has 
become the common practice to insert provisions for the jurisdiction of the 
Court over disputes arising with reference to the interpretation or applica- 
tion of their provisions—even the United States which has not joined in the 
support of the Court has thus submitted to its compulsory jurisdiction by 
Article 423 of the Constitution of the International Labor Organization.'* 
Only a few States of the world have stood aloof from the movement toward 
the extension of peaceful processes. This striking development can be traced 
directly to the existence of the Court, and to the general satisfaction with the 
service it has rendered. 

It seems important in these times that there should be no exaggeration of 
the réle of a court in international affairs, for exaggeration can only lead to 
disappointment and discouragement. There are many things which a 
court cannot well do, which indeed it should not be asked to do. There are 
many functions which must be entrusted to other international agencies. 
The judicial application of national law is restricted, and even national courts 
would fail to command respect if they exceeded the proper bounds of the 
judicial function. The limitation is even more important in the interna- 
tional sphere, where centuries of judicial tradition are lacking, where no 
marshal is at a court’s command, and where no strong executive exists to 
compel respect for its judgments. Too much cannot be expected of an 
agency whose operations must be confined within the limits of an existing, 
though expanding, body of law. A court overloaded with functions not 
properly judicial might soon cease to exist. 


1% U.S. Treaty Series, No. 874. 
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It is equally important, on the other hand, that the solid achievements in 
this field should be appreciated, and that they should be given due place in 
any planning for the future. A whole generation of intelligent and con- 
scientious effort preceded the establishment of the Permanent Court of Inter- 
national Justice. The way was first paved by a succession of bipartite 
treaties, for the underlying ideas of which the States of the Americas may 
claim a share of the credit. These ideas were carried further by the Peace 
Conferences at The Hague which established a useful framework known as 
the Permanent Court of Arbitration. The same ideas came into larger 
fruition in the Statute of the Permanent Court of International Justice. 
For twenty years, this Court has carried the banner of international justice 
according to law. Scores of Governments and literally hundreds of men 
throughout the world have labored to make it a success, and their labors 
have not been in vain. The record is an open book. The successes as well 
as the failures merit judgment. Even if some new lines should have to be 
forged for the future, the struggles of the past will not need to be waged 
again. The present skies may be overcast, but fortunately the Court con- 
tinues to exist, and it holds itself in readiness to serve the peoples of the 
world in the years which lie ahead. 


REPEAL OF THE NEUTRALITY ACT 


By Quincy WRIGHT 
Of the Board of Editors 


On November 17, 1941, the President signed an Act repealing Sections 2, 
3, and 6 of the Neutrality Act of 1939 and authorizing him during the un- 
limited national emergency proclaimed on May 27, 1941, to arm United 
States merchant vessels.’ The repealed provisions had required transfer of 
title of all goods before export to belligerents and had prohibited American 
ships from being armed, from trading with belligerent ports, and from pass- 
ing through combat areas proclaimed by the President. With elimination 
of the arms embargo by the Act of November 4, 1939, practical elimination 
of the loan prohibition by the Lend-Lease Act of March 11, 1941, and elimi- 
nation of the “cash and carry” and ‘combat area”’ provisions by the present 
Act, the experiment in a new type of neutrality which Congress originated 
in 1935 was practically ended. 

There remain of the Neutrality Act of 1939 authority for the President or 
the Congress ? to find that a state of war between foreign states exists or has 
ceased to exist (Section 1); exemptions of Red Cross vessels (Section 4); 
prohibition of travel by American citizens in belligerent vessels (Section 5); 
prohibition of private loans or donations to belligerents except for humani- 
tarian purposes (Sections 7 and 8); exemption of American Republics from 
the Act (Section 9); and authority for the President to require bonding of 
vessels leaving American ports (Section 10), to regulate use of American 
waters by foreign submarines and armed merchant vessels (Section 11), and 
to issue regulations to carry out the Act (Section 13). The provisions es- 
tablishing the National Munitions Control Board and the system of licensing 
munitions exports also remain, as do the provisions prohibiting the use of the 
American flag on foreign vessels and denying to ships violating this rule the 
use of American ports for three months (Section 14). The remaining provi- 
sions which continue in force (Sections 15-20) concern penalties, definitions 
of terms, separability of provisions, appropriations, and repeals of earlier 
legislation. 

The repealing Act has immediate significance in reference (1) to the re- 
nunciatory neutrality policy adopted in 1935, but it also has an important 
bearing upon (2) the traditional neutrality policy of the United States es- 


1 Public Law 294, 77th Cong. The Act also provides that Sec. 16 of the Criminal Code 
relating to bonds from armed vessels on clearing should not apply to vessels armed under 
the Act. 

* The authorization of Congress to act by concurrent resolution is probably unconstitu- 
tional. See Q. Wright, “‘The Power to Declare Neutrality under American Law,’’ this 
JOURNAL, Vol. 34 (1940), p. 307. 
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tablished by the Act of 1794, with amendments up to 1917, and upon (3) the 
conception of neutrality as an international status developed in the eight- 
eenth century, accepted in the nineteenth century and codified in the Hague 
Conventions of 1907. 


1. RENUNCIATORY NEUTRALITY POLICY 


The repealing legislation constituted a recognition by the Congress and the 
Executive of the failure of the concept which grew out of the Nye munitions 
investigation of 1934 and 1935, that renunciatory neutrality legislation could 
keep the country out of war. The Nye investigation gave publicity to a 
theory of why the United States got into the first World War, why states 
generally get into war, and how the United States could keep out of future 
wars, which never gained important support among students of history, in- 
ternational relations or international law,* but which swept public opinion 
and induced legislation * whose consequences can only be described as tragic. 

This theory ignored the influence of defensive necessities under a balance 
of power system and of public opinion affected by moral convictions and 
interested propagandas in getting countries into war. It attributed an 
exaggerated importance to the economic interests benefiting from war and 
to juristic claims and public excitement over “incidents.’’5 The theory 
assumed that peace would be assured if legislation could prevent the muni- 
tion makers and bankers from gaining profits from trade with belligerents, 
could prevent the profits of American firms or the prosperity of the country 
from being linked with the victory of either belligerent faction, and could 
keep American citizens and vessels away from areas where they might be 
sunk by belligerent action. The lack of adequate historical foundation for 
this theory and the insufficient insight into the realities of international 
politics which it displayed, justified the scepticism with which the attempt 
to apply it to a period of unparalleled emergency was greeted in informed 
circles.® 


* The prevailing opinion is stated by Edwin Borchard and W. P. Lage (Neutrality for the 
United States, New Haven, 1937, p. 314): “It is doubtful whether the committee proved the 
thesis that munition makers and bankers forced the United States into war.’’ See Newton 
D. Baker, Why We Went to War, New York, 1936; Charles Seymour, American Neutrality, 
1914-1917, New Haven, 1935. 

4See Borchard and Lage, op. cit., p. 314 ff.; Philip C. Jessup, Neutrality: Its History, Eco- 
nomics and Law, New York, 1936, Vol. 4, p. 124 ff. 

5 See Q. Wright, The United States and Neutrality, Public Policy Pamphlet, No. 17, Chi- 
cago, 1935; Schuyler Foster, ‘How America Became Belligerent: A Quantitative Study of 
War News, 1914-17,” American Journal of Sociology, January, 1935, Vol. 40, p. 464 ff. 

6 “Tt may turn out that they (the Neutrality Acts, 1935-39) merely served as patterns for 
a mess from which it will be difficult to extricate ourselves.’ Francis Dedk, ‘‘The United 
States Neutrality Acts, Theory and Practice,” International Conciliation, No. 358, March, 
1940, p. 114. 

“The results . . . would probably be bad from the standpoints both of those who are 
interested merely in keeping the United States out of war and of those who are interested in 
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The President’s statements at the time he signed the original Act and 
subsequently make it doubtful whether he would have signed it had it not 
been that one provision of the original Act—that embargoing arms ship- 
ments to belligerents—fitted in with the policy of collaborating with the 
League of Nations in sanctions to prevent the then impending Italian war 
against Ethiopia.’ Under the circumstances of those hostilities, which 
broke out in spite of the passage of the Act, Ethiopia, the victim of aggres- 
sion, did not need to import arms from the United States because it could 
obtain them from League members, consequently the bilateral character of 
the embargo required by the American law would not greatly impair its value 
as a sanction against Italy. The embargo, however, applied only to manu- 
factured arms and not to war materials. The latter are likely to be the only 
imports desired by an industrialized aggressor. Oil in fact was the major 
import wanted by Italy. Since this Act did not authorize an embargo on 
oil, it proved inadequate for the purpose of dealing with the Ethiopian 
hostilities. 

The normal tendency of the bilateral embargo to favor aggressive indus- 
trialized states was so patent in the Far Eastern hostilities which broke out 
in 1937 that the President never recognized them as war and the Act has 
never been applied in that area. The same position was taken in regard to 
the Russo-Finnish hostilities of 1939 and the German-Russian hostilities of 
1941. In the first of these instances, the Act was not applied because it 
would have aided the Russian aggression, and in the second instance it was 
not applied because it would have aided the German aggression. 

The Spanish Civil War broke out in 1936, but the Act as it then appeared 
on the statute books did not apply. The embargo was, however, extended 
to cases of “‘civil strife’? by the amendment of April, 1937, carrying out the 


preventing war in the world. This needs to be stated plainly, because a vast amount of 
sentiment has been rallied to the support of isolationist neutrality under the delusion that it 
represents a peace policy.”” Eugene Staley, Raw Materials in Peace and War, New York, 
1937, p. 43. See also War Losses to a Neutral, League of Nations Association, New York, 
December, 1937. 

“The derision of neutrality has given rise to iconoclastic measures which can only be un- 
derstood in the light of unneutral policies of 1914-17. How they will serve remains to be 
seen.”” Borchard and Lage, op. cit., p. 3438. 

‘American efforts to combine a firm and impartial neutrality with a degree of participa- 
tion in the sanctions program have been severely criticized on various sides.’”” Georg Cohn, 
Neo-Neutrality, New York, 1939, p. 120. 

“It is probably unduly complimentary to that statute (1935) to credit it with any one ra- 
tional underlying thesis.” Jessup, op. cit., Vol. 4, p. 124. 

See also Q. Wright, ‘‘The Lend-Lease Bill and International Law,”’ this Journat, Vol. 35 
(1941), p. 312. 

7 Department of State, Press Releases, Aug. 31, 1935, Vol. 13, pp. 162-3, and comments by 
Borchard and Lage, op. cit., p. 315 ff., and Jessup, op. cit., p. 125. In his message to Con- 
gress, Sept. 21, 1939, President Roosevelt said: ‘“‘I regret that the Congress passed that 
Act. I regret equally that I signed the Act.’ Department of State Bulletin, Sept. 23, 
1939, Vol. I, p. 277. 
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principle of the special resolution of January, 1937, which dealt explicitly 
with the Spanish situation. This resulted in assistance to the Franco rebels 
and aid to the totalitarian despots contrary to the general policy of the 
United States. 

Application of the Act to the German aggression of September, 1939, at 
once proved so subversive of American policy and opinion that Congress 
modified the Act in November, 1939, by repealing the arms embargo. The 
President transcended the spirit of the Act by trading destroyers for naval 
bases in the summer of 1940, and Congress did the same by providing for 
large-scale loans to one side in the hostilities in the Lend-Lease Act of 
March, 1941.8 

It can fairly be said that there was no instance of the application of this 
theory of neutrality in which it contributed to maintaining the peace of the 
United States, the peace of the world, respect for international law, or the 
interests of a free and stable world order. Its effect, as anticipated by most 
informed observers, was to give American opinion a sense of frustration 
inducing belligerency, to encourage aggression by the despots in Europe and 
Asia, and to thwart the democracies from achieving a unity of purpose in 
the defense of their interests and principles. Its enactment is one phase of 
the tragedy by which the defenders of democracy and law in the 1930’s 
seemed intent on committing suicide. 

It is to be hoped that after six years of expensive experience the recent 
Act of Congress, followed in three weeks by the declarations of war against 
the United States by Japan, Germany, and Italy, will have given the coup 
de grace to the theory that the United States by renouncing its rights under 
international law and attempting to isolate itself from world commerce and 
world politics can remain at peace. It seems clear that the Japanese at- 
tack upon Pearl Harbor was planned prior to the repeal of the Neutrality 
Act. 

2. TRADITIONAL NEUTRALITY POLICY 


Though it eliminated the neutrality theory of 1935, the rey saling Act was 
not explicitly intended to eliminate the traditional American policy of neu- 
trality. In fact the Senate Committee on Foreign Relations in reporting 
it wrote: 


Any assumption that by the provisions of this resolution our status of 
neutrality will be changed is entirely erroneous. The status of neu- 
trality is determined solely by international law. The voluntary re- 
strictions imposed by the Neutrality Act of 1939 were in derogation of 
American rights under international law, and by repealing Sections 2, 
3 and 6 of such Act the United States is merely restored to the same 
status of a neutral which it had under international law prior to the 
enactment of such sections.°® 


8Q. Wright, ‘“‘The Transfer of Destroyers to Great Britain,” this JouRNAL, Vol. 34 
(1940), p. 680 ff.; ‘The Lend-Lease Bill and International Law,” supra. 
* 77th Cong., Ist Sess., Sen. Rep. No. 764, p. 3. 
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The House Committee on Foreign Affairs made no such statement. In- 
stead it emphasized the testimony of the Secretary of State, that ‘New 
conditions have been produced by the Hitler movement of world invasion,” 
requiring ‘‘the most effective means of self-defense.’’ '!° The minority of the 
House Committee thought passage of the Act would be “another step 
toward war.” 

There seemed to be little in the attitude either of the House Committee 
or of the members of the cabinet or of the President to support the Senate 
Committee’s theory that the United States was reverting to the condition 
of a neutral under international law as it was understood in the nineteenth 
century. The Secretary of State, in fact, explicitly asserted, 


The Congress has enacted and the Executive is carrying out a policy 
of aiding Great Britain and other nations whose resistance to aggression 
stands as the one great barrier between the aggressors and the hemi- 
sphere whose security is our security.’” 


Such a position obviously cannot be reconciled with the impartiality 
which, according to the text-writers and the Hague Conventions, is the 
essence of neutrality. Viewed in the light of history it seems fair to inter- 
pret the repealing Act as another step toward acceptance of President 
Wilson’s assertion that: 


Neutrality is no longer feasible or desirable where the peace of the 
world is involved and the freedom of its peoples, and the menace to that 
peace and freedom lies in the existence of autocratic government backed 
by organized force which is controlled wholly by their will, not by the 
will of their people. We have seen the last of neutrality in such cir- 
cumstances. 


From Washington’s proclamation of neutrality on April 22, 1793, to 
President Wilson’s address of April 2, 1917, neutrality in the sense of legal 
impartiality in foreign wars was the official policy of the United States. It 
was supported by legislation, punishing acts of assistance to either belliger- 
ent from American territory or by American citizens, by executive proclama- 
tions on the outbreak of foreign wars, by American diplomatic protests 
which assumed that international law defined the rights and duties of neu- 
trals, and by American pressure in international conferences to codify the 
law of neutrality on the basis of neutral duties of impartiality and neutral 
rights of freedom of the seas.’ 


10 77th Cong., 1st Sess., House Rep. No. 1267, p. 2. 

Tbid., p. 10. 2 Tbid., p. 2. 

18 War Message, April 2, 1917, J. B. Scott, ed., Official Statements of War Aims and Peace 
Proposals, December, 1916, to November, 1918, Washington, 1921, p. 89. 

14 See J. B. Moore, The Principles of American Diplomacy, New York, 1918, Chap. 2; 
Borchard and Lage, op. cit., Chap. 2. The documents are printed in Francis Dedk and 
Philip C. Jessup, A Collection of Neutrality Laws, Regulations and Treaties of Various Coun- 
tries, Washington, 1939, Vol. 2, p. 1079 ff. 
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This policy did not mean that the United States would not intervene or 
declare war when it considered its own interests involved, but it did mean 
that it anticipated few European or other foreign controversies or wars which 
would involve those interests. Washington, it is true, in his farewell address 
cautiously limited this anticipation to the period immediately ahead when 
America’s ‘‘yet recent institutions”? remained immature.'!® Subsequent 
commentators, however, have interpreted his address as intended for all 
time. In any case this anticipation was not justified by history. The 
United States Government found that American interests were so involved 
in Europe and the Mediterranean during the French Revolutionary and 
Napoleonic period as to require hostilities against France in 1798, against 
Tripoli in 1801, against Tunis in 1805, against Great Britain in 1812, and 
against Algiers in 1815. American interests in this area did not again call 
for hostilities for a century, although relations with Great Britain, France 
and Spain became badly strained or broken on several occasions over terri- 
torial problems, fishery problems, or maritime ciaims arising in the American 
hemisphere. American interventions in Latin America and Asia were 
frequent. 

The century from Waterloo to the Marne, so far as Europe was concerned, 
was a remarkably peaceful one, more peaceful than any century Europe had 
known at least since the Paz Romana of the second century, a.p. Trade 
was relatively free and wars were localized. This was in large measure due 
to the influence of British naval, commercial and financial power, exercised, 
in the main, to promote economic liberalism and to preserve the balance of 
power.’ After British influence was relatively reduced, because of changes 
in military and naval technique and the rise of competing centers of com- 
merce and finance, general wars broke out in Europe. American neutrality 
failed, and the United States and several other American countries declared 
war against Germany and Austria in 1917. The collapse of neutrality was 
more rapid when general war again broke out in 1939. In spite of the antici- 
pations of the advocates of the policy of neutrality, in every general Euro- 
pean war which has occurred, since its independence, the United States has 
found its commercial or political interests so involved that it abandoned 
neutrality. 

Although the tradition of neutrality did not prove to be as dead as Presi- 
dent Wilson had thought it was, it never reacquired its earlier prestige after 
1917. Americans had become aware of serious shortcomings in a declared 
policy of neutrality for a great Power interested in political stability, in 


15 “With me a predominant motive has been to endeavor to gain time to our country to 
settle and mature its yet recent institutions, and to progress without interruption to that 
degree of strength and consistency which is necessary to give it, humanly speaking, the 
command of its own fortunes.” J.D. Richardson, Messages and Papers of the Presidents, 
Washington, 1909, Vol. 1, p. 224. 

© Q. Wright, ‘‘The Present Status of Neutrality,’ this Journat, Vol. 34 (1940), p. 410 ff. 
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opportunities for peaceful trade, in respect for international law, and in 
maintenance of moral responsibility. Though it rejected the League of 
Nations, the conditions both of the world and of America which had made 
the policy of neutrality seem reasonable in the century before 1914 were gone 
forever. 

A few stalwart conservatives, it is true, thought the old neutrality based 
on impartiality and freedom of the seas was still possible. A larger number 
urged a whole-hearted abandonment of neutrality by accepting responsi- 
bility to prevent and suppress aggression through the League of Nations. 
Others urged the whole-hearted abandonment of extra-hemispheric interests 
and an isolation of American life within the Western Hemisphere. The 
largest proportion favored a via media, avoiding both positive commitments 
to apply sanctions and positive expectations of neutrality.!7 

The latter policy has anticipated American concern in foreign wars and 
has asserted freedom to intervene as interests, policy, and a sense of moral 
responsibility suggested. This policy was adopted in the Pact of Paris and 
has been repeated on numerous occasions by both Republican and Demo- 
cratic administrations.’® 


17 Q. Wright, ‘The PresentStatus of Neutrality,” this JourNAL, Vol. 34 (1940), pp. 393-4. 

18 Harvard Research in International Law, Draft Convention on Aggression, this JoURNAL, 
Supp., Vol. 33 (1939), p. 844 ff. 

A Department of State memorandum submitted to the House Committee on Foreign Af- 
fairs during the latter part of the Hoover administration opposed a bilateral arms embargo 
and stated: ‘‘ Much of the old conception of neutrality as a possibility is gone in the modern 
world if large nations are involved in war.”” Borchard and Lage, op. cit., p. 307. 

In a letter to Col. House in 1918 Elihu Root wrote: “‘The view now assumed and generally 
applied is that the use of force by one nation towards another is a matter in which only the 
two nations concerned are primarily interested, and if any other nation claims a right to be 
heard on the subject it must show some specific interest of its own in the controversy. .. . 
The requisite change is an abandonment of this view, and a universal, formal and irrevocable 
acceptance and declaration of the view that an international breach of the peace is a matter 
which concerns every member of the Community of Nations—a matter in which every na- 
tion has a direct interest, and to which every nation has a right to object.” Charles Sey- 
mour, The Intimate Papers of Colonel House, Vol. 4, p. 43. See also Root, ‘‘The Outlook for 
International Law,’’ Proceedings, American Society of International Law, 1915, pp. 7-9; 
Jessup, Elihu Root, New York, 1939, Vol. 2, p. 376. 

Secretary of State Stimson said on Aug. 8, 1932: “The laws of neutrality became increas- 
ingly ineffective to prevent even strangers to the original quarrel from being drawn into the 
general conflict. . . . War between nations was renounced by the signatories of the Briand- 
Kellogg Pact. . . . Hereafter when two nations engage in armed conflict either one or both 
of them must be wrongdoers—violators of the general treaty. We no longer draw a circle 
about them and treat them with the punctilios of the duelist’s code. Instead we denounce 
them as lawbreakers. . . . Under the former concepts of international law when a conflict 
occurred, it was usually deemed the concern only of the parties to the conflict. The others 
could only exercise and express a strict neutrality alike towards the injured and the aggressor. 

. Now under the covenants of the Briand-Kellogg Pact such a conflict becomes of legal 
concern to everybody connected with the treaty. . . . As was said by M. Briand, quoting 
the words of President Coolidge: ‘An act of war in any part of the world is an act that in- 


REPEAL OF THE NEUTRALITY ACT 15 


The League was rejected without trial in 1920. The ‘‘storm-cellar”’ 
neutrality policy has now been rejected after five years’ trial. The policy 
of ‘‘concern”’, which was never abandoned by the administration during 
these years of experimentation has been reasserted by the administration, 
with a distinct leaning toward the reéstablishment of collective security after 
the war. The Government, while reaffirming freedom of the seas, has dis- 
avowed impartiality and has justified economic and naval discrimination 
against the German Government and its allies on grounds of defense, re- 
prisals, and sanctions against aggression.!® 

The twenty-year debate has been inconclusive with respect to positive 
policy, but it has been conclusive in a negative sense. The pre-1914 tradi- 
tion which presumed that neutrality as juridically defined in the Hague 
Conventions and the Declarations of Paris and London constituted an ade- 
quate policy for the United States when faced by European wars appears to 
be dead beyond revival. The United States is a great Power with world-wide 
interests and the world is shrinking. Under these conditions the United 
States can not insulate the interests of the American people from serious 
impairment by foreign war. It can neither prevent war nor protect interests 
by a policy of neutrality. 


3. NEUTRALITY AND INTERNATIONAL LAW 


The British international lawyer William E. Hall wrote in 1880: 


The policy of the United States in 1793 constitutes an epoch in the 
development of the usages of neutrality. There can be no doubt that 
it was intended and believed to give effect to the obligations then in- 
cumbent upon neutrals, but it represented by far the most advanced 


jures the interests of my country.’ The world has learned that great lesson and the execu- 
tion of the Briand-Kellogg Treaty codified it.’’ Foreign Affairs, Special Supplement to 
Vol. 11, No. 1. 

In his statement of July 16, 1937, endorsed by most of the states of the world, Secretary 
Hull wrote: ‘‘ Any situation in which armed hostilities are in progress or are threatened is a 
situation wherein rights and interests of all nations either are or may be seriously affected. 
There can be no serious hostilities anywhere in the world which will not one way or another 
affect interests or rights or obligations of this country.’”’ Fundamental Principles of Interna- 
tional Policy, Washington, 1937, p. 1. 

See also Q. Wright, ‘‘ Neutrality and Neutral Rights following the Pact of Paris,’ Pro- 
ceedings, American Society of International Law, 1930, p. 79 ff.; ‘‘The Present Status of 
Neutrality,” this JourNAL, Vol. 34 (1940), p. 407; Norman Wait Harris Memorial Founda- 
tion, ‘An American Foreign Policy Toward International Stability,’ Public Policy Pam- 
phlet, Chicago,j1934, 2nd ed. 1938, p. 32 ff.; W. N. Hogan, “The Problem of Non-belligerency 
Since the World War,’”’ Manuscript Thesis, University of Chicago Library, 1939. 

19 Q. Wright, “‘The Lend-Lease Bill,” loc. cit., p. 308. See also President’s message, Oct. 
9, 1941, and statements of the Secretaries of State, War, and Navy in Hearings before the 
Committee on Foreign Affairs of the House on H. J. Res. 237, “Arming American Merchant 
Vessels,” October, 1941, repeated in part in House Report No. 1267, 77th Cong., 1st Sess.; 
and Statement of Secretary of State in Hearings before the Committee on Foreign Relations, 
U. S. Senate, on H. J. Res. 237, ‘‘ Modification of Neutrality Act of 1939,’’ October, 1941. 
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existing opinions as to what those obligations were; and in some points 
it even went further than authoritative international custom has up to 
the present time advanced. In the main, however, it is identical with 
the standard of conduct which is now adopted by the community of 
nations.”° 


No one state can make international law. Most other states, however, 
have moved faster than the United States in abandoning nineteenth cen- 
tury standards of neutrality. If the United States has now abandoned 
these standards as an established policy, the position of this branch of inter- 
national law will undoubtedly be affected. The nature of this effect will, 
however, be influenced by the reasons for action. In the discussions con- 
cerning the Lend-Lease Act and the recent repeal Act, self-defense, reprisal, 
and sanction against aggression have all been set forth as justifications for 
departures from neutrality. In its report on the Lend-Lease Act the House 
Committee on Foreign Affairs set forth all three of these reasons: 


In the first place, it is a firmly established principle of international 
law that a nation is justified in acting in its own self-defense. Secondly, 
mutuality is an accepted principle of international law as well as of 
equity, and a nation which violates the basic rules of international law 
is not in a position to claim that another nation, in the interest of its own 
defense, is not complying with the less basic rules of international law. 
Furthermore, the Kellogg-Briand Pact, which is a part of international 
law, not only was intended to outlaw force as a means of resolving inter- 
national disputes, but its violation has also been regarded by many dis- 
tinguished international lawyers as giving any signatory the power: ‘‘to 
decline to observe toward the state violating the Pact the duties pre- 
scribed by international law, apart from the Pact, for a neutral in rela- 
tion to a belligerent: (and to) supply the state attacked with financial or 
material assistance including munitions of war.” * 


The adequacy of these three grounds of justification may be considered. 


4. NEUTRALITY AND SELF-DEFENSE 


Self-defense as a justification under international law for violent action 
has always been considered applicable only in “‘cases in which the necessity 
of that self-defense is instant, overwhelming, and leaving no choice of means 
and no moment for deliberation.’”’ Furthermore, while a state acting in 
self-defense must necessarily make the initial decision on what action is ap- 
propriate, the ultimate determination of justifiability must depend upon the 
findings of an international procedure, not upon the self-determination of 
the state making the plea.” 


20 A Treatise on International Law, 8th ed., Oxford, 1934, p. 707. 

21 By ratifying the League of Nations Covenant. See Cohn, Neo-Neutrality, p. 43 ff. 

22 77th Cong., 1st Sess., House Rep. No. 18, pp. 5-6. 

% Q. Wright, “‘The Meaning of the Pact of Paris,” this JoorNat, Vol. 27 (1933), p. 44 ff.; 
J. L. Brierly, The Law of Nations, 2nd ed., Oxford, 1936, p. 253 ff.; H. Lauterpacht, Oppen- 
heim’s International Law, 6th ed., London, 1940, p. 155. 
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In international politics, the term self-defense has been used with a much 
broader connotation. Thus the Monroe Doctrine and other policies of 
te1ritorial propinquity and balance of power have been followed by states 
because they considered them necessary for their self-preservation.% Such 
policies, even though action under them encroaches upon the rights of other 
states, may be morally and politically justifiable when conditions prevail 
in which respect for international law is not to be anticipated, but it is clear 
that, if such action were admitted as a legal justification under normal con- 
ditions, international law would be seriously impaired, if not destroyed al- 
together. A state innocent of actual, or immediately potential, wrongdoing 
cannot be deprived of legal rights merely because its increase of power or its 
declarations of policy create a presumption that it is meditating wrongdoing 
in a distant future. While the administration of law must qualify normal 
rights in consideration of committed, or certainly to be committed, illegal 
acts, it cannot do so because of possible or even of probable illegalities in the 
future. While law may interpret acts by motives and intentions, it must 
deal with acts. It cannot deal with motives and intentions in themselves. 
To deprive a state of its established rights because of suspicion of its motives 
and intentions is to depart from the rule of law. It is doubtless true that in 
a lawless world each state can only preserve itself by doing exactly that, but 
such a justification cannot be accepted in law. As a moral or political justi- 
fication it depends upon the assumption that law has ceased to function, 
that the legal order has been suspended and jungle conditions prevail.” 

While self-defense in a legal sense would probably permit a neutral to arm 
merchant vessels for defense against illegal attack by belligerent submarines, 
it may be doubted whether it can be stretched to justify neutral acts to for- 
bid belligerent action in areas of the high seas hundreds of miles from neutral 
shores or to lend or lease through government channels large quantities of 
military material to aid one belligerent and not the other.” 

It is not denied that the dangers to the United States inherent in a victory 
of Hitlerism are real and that in a political sense everything should be done 

*4Q. Wright, “The Distinction between Legal and Political Questions with especial ref- 
erence to the Monroe Doctrine,” Proceedings, American Society of International Law, 1924, 
p. 57 ff.; “Territorial Propinquity,”’ this JourNAL, Vol. 12 (1918), p. 519 ff.; G. G. Wilson, 
Handbook of International Law, 3rd ed., St. Paul, 1939, pp. 55-71. 

6 ‘When a small injury is inflicted in obedience to an almost irresistible impulse, the law 
may overlook it, but in principle we may not hurt another or infringe his rights, even for our 
self-preservation, when he has not failed in any duty towards us. Self-preservation, when 
carried beyond this point, is a natural impulse, an effect of the laws to which human nature is 
subject in the stage of advancement to which it has yet attained. But the office of jural 
law is not to register and consecrate the effects of the laws of nature, but to control them by 
the introduction of the principle of justice, where an unreflecting submission to the tendencies 
which in their untamed state they promote would be destructive of society.”” John West- 
lake, International Law, Cambridge, 1910, Vol. 1, p. 311. 

% Q. Wright, ‘Rights and Duties under International Law as affected by the Resolutions 
of Panama,” this JourNAL, Vol. 34 (1940), p. 246; “‘The Lend-Lease Bill,’’ loc. cit., p. 308 ff. 
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to prevent this victory, but it is believed that these dangers are not of the 
instant and overwhelming character which alone can legally justify defensive 
action in breach of the normal rights of another state.?” 


5. NEUTRALITY AND REPRISALS 


The doctrine of reprisal also appears to be unsatisfactory as a justification 
for wholesale departures from neutrality. It has been said that, 

Reprisals are such injurious and otherwise internationally illegal acts 
of one state against another as are exceptionally permitted for the pur- 
pose of compelling the latter to consent to a satisfactory settlement of a 
difference created by its own international delinquency.”® 

Reprisals are said to be permissible only if the state acted against has been 
guilty of an international delinquency, if all peaceful means of settlement 
have failed, and if the action taken is proportional to the injuries suffered.*® 
The latter condition suggests that reprisals can only be justified as measures 
for compelling reparation for completed injuries and not as means for stop- 
ping continuing injuries. This has been the usual conception of peacetime 
reprisals distinguishing them from wartime reprisals. It is only when in- 
juries have been completed that damages can be measured and reparation 
for them assessed. Invocation of the doctrine of reprisals in this sense 
would, therefore, seem to require that the United States make a claim for 
reparation from Germany for concrete injuries it has suffered, and that it 
resort to reprisals only when Germany has refused peaceful procedures for 
dealing with this claim, and that the reprisals be proportionate to the injuries 
upon which the claim is based. 

It is clear that the action taken by the United States to defeat Hitlerism 
cannot be brought within this conception of reprisals. It may even be 
argued that measures under this conception of reprisals would violate Ger- 
man rights in so far as those measures have a nonpacific character, such as 
shooting at German submarines. The Pact itself bars any but peaceful 
means for settlement of any dispute whatsoever. Thus Germany itself 
might invoke the Pact against the United States if the United States at- 
tempted to justify its nonpacific measures on this theory of reprisals.*° 

Reprisals have, however, been given a broader meaning, especially in time 
of war, as ‘“‘acts of retaliation, resorted to by one belligerent against the 
enemy individuals or property for illegal acts of warfare committed by the 
other belligerent, for the purpose of enforcing future compliance with the 
recognized rules of civilized warfare.” *! The Institute of International 
Law qualified this use of reprisals by formally forbidding them ‘‘in all cases 


27 But see C. C. Hyde, “Secretary Hull on the Kellogg-Briand Pact,” this Journat, 
Vol. 35 (1941), p. 118. 

8 Lauterpacht-Oppenheim, op. cit., Vol. 2, p. 110. 29 Tbid., pp. 110-118. 

8° See Q. Wright, ‘‘ Meaning of the Pact of Paris,” this JouRNAL, Vol. 27 (1933), pp. 51-54. 

31 United States, Rules of Land Warfare, Washington, 1914, Sec. 379. 
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in which the wrong complained of has been redressed,”’ by insisting that the 
‘‘manner of inflicting them, and their extent, must not be disproportionate 
to the infraction committed by the enemy,” and by insisting that they may 
be inflicted ‘only under the authority of the commander-in-chief” and 
“‘must in all cases take account of the laws of humanity and morality.” ® 

This broader conception of reprisals has also been considered applicable 
to the relations of belligerents and neutrals. The Harvard Research in 
International Law recognized that ‘‘a neutral state shall not be deemed to 
have violated Article 4 (obligation of impartiality) of this convention by re- 
sorting to acts of reprisal or retaliation against a belligerent because of il- 
legal acts of the latter.” * Even this doctrine of reprisals, however, would 
permit a neutral to act only because of continuing injuries which it, itself, is 
suffering. In the debate on the repeal of the Neutrality Act, it was pointed 
out that the injuries suffered by the United States from German action had 
at that time been inconsiderable and not sufficient to justify the broad depar- 
ture from neutrality which the United States contemplated.* 

A broader doctrine, closely related to this theory of reprisals, asserts that 
“every neutral state has a direct interest in the observance by belligerents 
of the law defining neutral rights, and a violation by a belligerent of a neutral 
right of one neutral state constitutes a violation of a neutral right of all neu- 
tral states.” ** This concept of a solidary interest of neutrals has been as- 
serted in the Argentine Anti-War Treaty and in various Pan American dec- 
larations. In view of the serious injuries suffered by European states which 
attempted to remain neutral, the United States might justify its departure 
from neutrality on this principle. 

An even broader concept of reprisals has held that states parties to the 
Pact of Paris may as a measure of reprisal deny the usual rights of belliger- 
ents vis-d-vis neutrals to another party to the Pact which resorts to hostilities 
in breach of the Pact. This principle is suggested by the statement in the 
preamble of the Pact itself that ‘any signatory Power which shall hereafter 
seek to promote its national interests by resort to war should be denied the 
benefits furnished by the treaty.’’ * 

While these broad extensions of the doctrine of reprisals would doubtless 
permit the United States to withhold the advantages of the law of neutrality 
from a violator of the Pact, it extends the meaning of reprisals beyond that 


82 Quoted, ibid., from Rules of Oxford Session, Arts. 85, 86, J. B. Scott, ed., Resolutions of 
the Institute of International Law, New York, 1916, p. 42. 

% Draft Convention on Rights and Duties of Neutral States in Case of Naval and Aérial 
War, Art. 14, this JourNAL, Supp., Vol. 33 (1939), p. 329. 

34 See Statements by John H. Finnerty and Philip C. Jessup, Senate Hearings on Modifi- 
cation of Neutrality Act of 1939, pp. 194, 252. 

35 Harvard Research in International Law, Draft Convention on Neutrality, Art. 114, 
loc. cit., p. 788. 

% See Lauterpacht-Oppenheim, op. cit., Vol. 2, p. 513; Q. Wright, ‘‘ Meaning of the Pact of 
Paris,”’ loc. cit., pp. 59-60. 
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usually recognized in the past. The concept of reprisals has envisaged in- 
ternational relations as essentially bilateral relations, but this extension en- 
visages them as multilateral or community relations. This concept of re- 
prisals, could, therefore, be better described as sanctions. It looks toward a 
theory by which states act under the authority of the community as a whole 
to maintain law, rather than toward the theory, inherent in the idea of re- 
prisals, of permissible self-help to remedy the state’s own injuries.*7 


6. NEUTRALITY AND SANCTIONS 


It would appear, therefore, that if American departure from neutrality is 
to be justified on legal grounds, it must be on the theory of sanctions. The 
United States discriminated against the German Government and assisted 
the enemies of that government, not in its own defense, not to remedy its 
own injuries, but to frustrate the success of a government which had outlawed 
itself by its violation of the basic principles of international law. This be- 
havior was justified because of the permission which international law gives all 
states to act in support of the international community against basic attacks 
uponitslaw. The action against the German Government was not of the na- 
ture of a civil remedy but of a preventive or deterrent of crime. The Pact 
of Paris and other treaties have established resort to violence in breach of the 
obligations accepted in these instruments as criminal aggression, and have 
removed such acts from the category of war entitling the belligerents to im- 
partial treatment by third states.** International law has, thereby, been 
restored to the Grotian foundations and freed of the inconsistencies which 
the idea of neutrality gave to it in the late eighteenth and nineteenth cen- 
turies.*® 

International lawyers have usually subscribed to Hall’s statement that 
“The existence of a right to oppose acts contrary to law and to use force for 
that purpose when infractions are sufficiently serious is a necessary condi- 
tion of the existence of an efficient international law.” 4° They, however, 
have failed to perceive that a duty to observe neutrality, in a war made by 
one state in order to deprive another of its legal rights, is in conflict with this 
right of third states to maintain the law. 

No one can deny that a system of international law sanctioned only by the 
freedom of states to intervene in its defense is imperfect. The guilty state 
should, in a developed system of law, be ascertained by objective procedures, 
and the circumstances and methods of intervention should be legally defined. 
But even with its imperfections, it may be doubted whether such a system is 


37 See above, note 18. 

88 See Q. Wright, ‘‘ Meaning of the Pact of Paris,” loc. cit., and ‘‘The Present Status of 
Neutrality,”’ loc. cit. 

89 Tbid.; C. VanVollenhoven, The Three Stages in the Evolution of the Law of Nations, The 
Hague, 1919, p. 95. 40 Hall, op. cit., p. 342. 
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less perfect than one which prohibits states, not directly concerned, from 
intervening, however gross may be the violations of law, and however serious 
they may be to the continuance of the international legal order as a whole. 
The new principle of permissive sanctions encourages the development of 
adequate procedures to define and suppress aggression, whereas the old prin- 
ciple of neutrality prevented effective procedures and encouraged aggression 
by the strong against the weak.*! 

The United States appears to have accepted the principle of permissive 
sanctions as the basis of its departure from neutrality. This doctrine, in 
fact, is no different from the principle of concern implicit in the Pact of Paris 
and asserted on numerous occasions by the President and the Secretary of 
State and by the Senate and the House Committees as a justification for the 
Lend-Lease Act. The theory was set forth at length and vigorously en- 
dorsed by the Attorney General in March, 1941.“ 

While the reports of the Senate and House Committees on the recent re- 
peal measure emphasized the principle of self-defense, official advocates of 
the measure in the House and Senate hearings repeatedly referred to the 
criminal character of Germany’s aggression. ‘‘This failure,” said Secre- 
tary Hull, “to realize and comprehend the vastness of the plan and the 
savagery of its unlimited objectives has been, and still is, the greatest single 
source of peril to those free people who are yet unconquered and who still 
possess and enjoy their priceless institutions.’’ # 

The experience of the United States, added to that of the now occupied 
states of Europe who tried to be neutral, has done much to create the general 
conviction that neutrality as the normal status of nonparticipants in interna- 
tional hostilities is obsolete. Apparently killed by the experience of World 
War I, the status of neutrality was revived by the rejection of the League of 
Nations by the United States, and was reincarnated in various conventions 
of the 1920’s, in several large books, and in the American statutes of the 
1930’s. The complete failure of all these efforts in the 1940’s has prepared 
the world for a better understanding of the inconsistency of obligatory 
neutrality with an effective international law.“ 


7. THE MODERN WORLD ORDER 


All people are coming to perceive as President Wilson perceived in 1917 
that if international law is to contribute to a moderate assurance of order 
and justice in the shrinking world, it must rest on the principle that a state 
which resorts to violence in violation of its legal obligations need not be 


“Q. Wright, ‘‘ Present Status of Neutrality,” loc. cit., p. 399. 

4 See this JourNnaL, Vol. 35 (1941), p. 348 ff. 

48 House Hearings, ‘‘ Arming American Merchant Vessels,’ October, 1941, p. 4. 

Q. Wright, ‘‘The Present Status of Neutrality,’ loc. cit., p. 399 ff.; ‘International Law 
and the World Order,” in W. H. C. Laves, ed., The Foundations of a More Stable World Or- 
der, Chicago, 1941, p. 126 ff. 
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treated equally with the state that is engaging in violence in defense of the 
legal order. Analysis of the world situation in the light of changes in mili- 
tary technique, of international communications and of world economy 
suggests that the conditions which permitted neutrality to be tolerated in 
the international law of the eighteenth and nineteenth centuries have disap- 
peared. An international law which favors this status departs so radically 
from the ideas of justice as envisaged by modern democratic and liberal 
civilization that it will lack all support in public opinion.* 

International law must advance to a new position based upon the recog- 
nition that the whole is greater than the part; that the world community is 
greater than the state. In doing so, it can gain much inspiration from the 
international law of Victoria and Grotius, in whose time the medieval tradi- 
tion of the unity of the world order still prevailed. 

But international law must recognize that the present world order is uni- 
versal. The principles of natural law derived from the theologians, philoso- 
phers and jurists of medieval Christendom and classical antiquity, adequate 
for Victoria and Grotius, must be broadened. The principles of the modern 
world order must rest on concepts of human equality, individual freedom, 
scientific proof, and ideological toleration capable of synthesizing great 
divergences of opinion and belief in a dynamic world. 

Furthermore, a viable international law must recognize that the present 
world order is compact. The reliance upon broad principles and vague pro- 
cedures which were hardly suitable to maintain the authority of universal 
Christian ethics over ambitious princes in the post-Renaissance period are 
wholly inadequate in the present more rapidly changing and more inter- 
dependent world. International law must be equipped with procedures 
objectively to determine the responsibility for violation of its rules and ade- 


46 Q. Wright, “Effect of the League of Nations Covenant,’’ American Political Science Re- 
view, November, 1919, Vol. 13, p. 562; “Present Status of Neutrality,” loc. cit. 

“6 Neutrality has been disparaged by modern internationalists as by medieval jurists 
because of its destructiveness of the political and moral unity of the world community 
(T. A. Walker, A History of the Law of Nations, Cambridge, 1899, p. 135; Luigi Carnovale, 
Only by the Abolition of Neutrality Can Wars Be Quickly and Forever Prevented, 5th ed., Chi- 
cago, 1922, Ist ed., 1917; above notes 18, 39, 44, 45); by some nationalists like Machiavelli 
because of its inexpediency in the struggle for power (The Prince, Chap. 21); by political 
idealists like Mazzini because of its nullification of moral and political principles (Bolton 
King, Mazzini, p. 305, quoted by G. L. Beer, The English Speaking Peoples, New York, 
1917, p. 134); and by poets and theologians because it gives evidence of the deadly sin of 
indolence and slothfulness attributed to the Laodiceans (Revelation, Chap. 3, par. 14, 16). 
Dante was shocked at ‘‘that caitiff choir of the angels who were not rebellious, nor were faith- 
ful to God, but were for themselves” ; neither heaven nor hell would have them, without hope 
of death, mercy and justice disdained them, all ignored them (Inferno, canto 3, lines 
37-50). Milton showed his contempt for the fallen Archangel Belial who ‘‘with words 
clothed in reason’s garb, counselled ignoble ease and peaceful sloth, not peace” (Paradise 
Lost, II, lines 228-229). To similar effect see Kipling’s Tomlinson, and Theodore Roose- 
velt, America and the World War, New York, 1915, p. 277. 
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quately to control the application of sanctions and the modification of rules 
in changing conditions.‘” 

With such procedures, neutrality, instead of dominating international law, 
may be reduced to the inconspicuous position which champerty, mainte- 
nance, and interference with the course of criminal justice (cited as analogies 
to neutrality) occupy in the common law.*® 


47 Harvard Research in International Law, Draft Convention on Aggression, this JouRNAL, 
Supp., Vol. 33 (1939), p. 871 ff.; Commission to Study the Organization of Peace, Prelim- 
inary Report, International Conciliation, No. 369, April, 1941, pp. 201, 468 ff. 

48 T. E. Holland, Jurisprudence, 11th ed., London, 1910, p. 399. 


PROBLEMS OF INTERNATIONAL LAW IN FRENCH 
JURISPRUDENCE 1939-1941 


By MartTIn DOMKE 


Recent European events have brought with them some interesting ques- 
tions of international law which have been discussed in French courts, espe- 
cially during the war. In the following pages some of these decisions will 
be taken up regarding: 

I. Russian expropriation measures in Eastern Poland, September, 1939. 

II. Claims against owners of goods expropriated by the Spanish Govern- 
ment. 
III. The nationality of corporations. 
IV. The sequestration of enemy property. 
V. Art. 17 of the Armistice Convention between France and Germany 
(prohibition of the transfer of securities from the occupied zone). 


I 


With the invasion of Eastern Poland in September, 1939, by Russian 
troops, oil wells owned by Polish oil companies were seized by the Russian 
commercial organizations who continued the exploitation. The shares of 
these Polish companies were nearly one hundred per cent owned by a French 
corporation known as Groupe Malopolska. The President of the Civil 
Court in Paris allowed this French corporation to attach the debts owed to 
the Commercial Representation of the Soviet Union by Paris banks to the 
amount of 75,000,000 francs, which was worth then about $1,500,000, the 
amount of the loss the said company claimed to have suffered by the seizure 
of the property of its affiliated Polish companies. 

In a decision of January 12, 1940, the court rejected the allegation of the 
Commercial Representation of the Soviet Union that the French Groupe 
Malopolska had no right to defend the interests of Polish companies before 
French courts, all the more because it had always been emphasized, in trans- 
actions with Polish authorities, that the owners of the wells were Polish com- 
panies. The court alleged that this was justified by the fact that concessions 
of oil exploitations were only granted to legal entities of Polish nationality 
and that the legal existence of the Polish companies was only a facade de- 
signed to comply with the provisions of Polish law. 

The decision is based primarily on the fact that the seizure in question 
concerned property not situated in Russia, but in Poland. This justified a 
refusal to recognize expropriation measures. The claim of the Groupe 

1 Représentation commerciale de l’ Union des Républiques Socialistes et Soviétiques (U.R.S.S.) 
c. Société Francaise Industrielle et Commerciale des Pétroles (Groupe Malopolska), Trib. civ. 


Seine, Jan. 12, 1940, Dalloz Hebd. 1940, 68; Gaz. Pal. 1940, I, 44; Gaz. Trib. No. 14, 29 
février 1940; Droit financier, 1940, 56. 
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Malopolska would have been well founded if that company had succeeded in 
attaching some of the nationalized property as, for instance, tons of oil 
drawn from the wells, exported to France and still in the possession of the 
Commercial Representation or other agents of the Russian Government.? 
But a claim for damages against a foreign sovereign is quite another thing, 
since the sovereign enjoys immunity from jurisdiction of the court. The 
court held that a state ought not to be allowed to allege its immunity when 
acting in execution of its monopoly of commerce, such measures not being a 
legitimate exercise of sovereignty. The court relied on the precedents ac- 
cording to which state immunity does not cover the commercial transactions 
of a state. This rule is indeed well established by French courts and espe- 
cially by the Cour de Cassation.* Thus, in the Chaliapine case,‘ the Cour de 


? This question was discussed, following the Mexican oil expropriation, before different 
European courts, e.g. ‘‘ Petroservice”’ S. A. pour le Commerce et le Transport du Pétrole, Crédit 
Minier Franco-Roumain S. A. Pétrolifére c. Compaiita Mexicana de Petréleo ‘El Aguila,” 
Hof s’-Gravenhage, Dec. 4, 1939, Ned. Jur. 1940, n. 27, p. 43; Banque et Société de Pétrole 
Compajita Mexicana de Petréleo “‘El Aguila,’ Trib. civ. Havre, Oct. 18, 1939, quoted 41. 
Bull. Inst. Jur. Int. (1939), p. 65, n. 10 805a. Compare Eastern States Petroleum Co. 
Inc. v. Asiatic Petroleum Corp., 28 F. Supp. 279 (C.C.S.D. 1939), with note in 52 Harv. L. 
Rev. (1939), p. 1368. 

3 Société France-Exports c. Représentation commerciale de U.R.S.S., Cour de Cassation, 
Req., Feb. 19, 1929, Dalloz Hebd. 1929, I, 73; 24 Rev. dr. int. (1929), 266. 

There are, however, still doubts as to the extension of this rule to immunity from execu- 
tion. See: 

(a) Société commerciale, industrielle et financiére pour la Russie et les pays limitrophes 
(Socifros) c. U.R.S.S., Cour d’appel, Aix-en-Provence, Nov. 23, 1938, Dalloz Pér. 1939, 
II, 65; 34 Rev. crit. dr. int. (1939), 306; 

(b) Oficina del Aceite c. Domenech, Cour d’appel, Aix-en-Provence, Dec. 9, 1938, Dalloz 
Pér. 1939, II, 70; 66 Jour. dr. int. (1939), 596; 

(c) Etat Espagnol et Compaiita Arrendataria del Monopolios de Petréleos c. Bauer Marchal 
et Cie., Trib. comm., Marseille, April 3, 1939, 116 Jour. Jurispr. Comm. et Mar. (1939), 186; 
52 Bull. Inst. Jur. Int. (1940), p. 82, n. 11 035. 

(d) Aget c. Etat Francais et Etat Espagnol, Trib. civ. Perpignan, April 7, 1939, Juris- 
Classeurs, 1939, Pér. 1209; 6 Nouv. Rev. dr. int. privé (1939), 453. 

For a further discussion see Lemonon, Rapport (du 24 mai 1938 a l'Institut de droit inter- 
national) sur Vimmunité de juridiction et d’exécution forcée des Etats étrangers, 6 Nouv. Rev. 
dr. int. privé (1939), p. 552; Hackworth, Digest of International Law, Vol. 2 (1941), § 169, 
p. 393; note, ‘Immunity from Suit of Foreign Instrumentalities and Obligations,” 50 Yale 
L. J. (1941), p. 1088; Wright, “International Law and the Totalitarian States,’ 35 Am. 
Pol. Sci. Rev. (1941), pp. 738, 740; Fox, ‘‘Competence of Courts in regard to Non-Sovereign 
Acts of Foreign States,” this JourNax, Vol. 35 (1941), p. 632. 

‘ Chaliapine c. Représentation commerciale de 1 U.R.S.S., Cour d’appel, Paris, July 28, 
1932, Dalloz Pér. 1934, II, 139; 28 Rev. dr. int. (1933), 671, aff’d by Cour de Cassation, Req., 
Dec. 15, 1936, Dalloz Pér. 1937, I, 63; 32 Rev. crit. dr. int. (1937), 710; 4 Nouv. Rev. dr. 
int. privé (1937), 568. In this case the Commercial Representation of the Soviet Union 
was held responsible for having introduced and sold in France Chaliapine’s autobiography 
printed in Russia without the author’s consent. See note, Ch. D. V., “Le statut de la 
représentation commerciale de l’U.R.S.S. en France,” 21 Rev. dr. int. et lég. comp. (1941), 
212. 


26 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Cassation held that the rule applies not only to contracts but also to torts 
linked with commercial transactions. In the Malopolska case, however, an 
entirely different question was at issue. Even if the measures do not con- 
form to the principles of international law, they are not to be treated as 
private acts nor as quasi-torts involving pecuniary responsibility.® 

The decision blocking an amount of 75,000,000 frances had not been at- 
tacked during the whole year 1940. The continued German military occu- 
pation and the then friendly relations between Germany and Russia led to 
another decision of the Cour d’appel of Paris, February 12, 1941.6 Though 
reversing the decision of the civil court, the Cour d’appel did not abandon the 
principles invoked by the former. The Cour d’appel based its judgment on 
the argument that the amount asked as damages had not and could not 
have been precisely assessed, that being strictly necessary for a warrant of 
attachment in French law (une créance certaine, liquide et exigible). The 
court held that it was impossible to ascertain whether the exploitation of the 
oil wells in question was an act of the state sovereign or of the state merchant, 
as long as no international treaties settled the situation, and that, for the 
moment, the claim of the French Groupe Malopolska did not have the char- 
acter of certainty required by French law.’ 


II 


Before the outbreak of the present war, foreign expropriatory measures 
caused by the events of the Spanish Civil War were discussed in French 
courts, especially before the Cour de Cassation, which then upheld the prin- 
ciple of protection of individual rights. 

The two principal lawsuits were brought by the Société Anonyme Potasas 
Ibericas, a French potash mining corporation with domicile in Barcelona 
but administration in Paris. Out of 60,000 shares, 42,350 belonged to 
French nationals, among them the French State, or to Swiss nationals; 9 


5 “Thus profitting, without compensation, from the property of others which the Russian 
commercial organizations took possession of momentarily, they have at least committed a 
quasi-tort involving their pecuniary responsibility.” 

Invoking French public policy, Jellinek c. Lévy, Trib. com., Paris, Jan. 18, 1940, Gaz. 
Pal. 1940, I, 188, upheld a claim against a French debtor presented by the former owners 
of a Czech firm taken over by a commissioner appointed by the German authorities. The 
court pointed out: ‘‘It is indisputable that among the principles doing honor to French law 
there are, on one side, the prohibition of proceeding to any expropriation except in the public 
interest and under condition of an adequate and previous compensation, and, on the other 
side, the recognition of the equality of the rights of citizens without any discrimination of 
origin, race and religion.” Some months later, this French public policy was fundamentally 
changed by new legislation introduced by the decree of Oct. 3, 1940, portant statut des juifs 
(Journ. Off., Oct. 18, 1940, p. 5823). See Perreau, ‘‘ Le nouveau statut des juifs en France,” 
Juris-Classeurs Pér. Etudes, 216, 15 Semaine Juridique (1941), No. 37. 

* Cour d’appel, Paris, Feb. 12, 1941, Gaz. Pal. 1941, I, 139. 

7 Both judgments do not make clear if Russia asserted a title to the oil wells or merely the 
right of a military occupant to use them during the occupation. The judgments character- 
ize the seizure by the term “appréhension.”’ 
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out of the 12 directors were French. Like others, the foreign managers of 
this corporation left Barcelona upon the outbreak of the Spanish Civil War 
at the end of July, 1936. All business transactions ceased. The Generalidad 
of the autonomous territory of Catalonia by a decree of August 8, 1936, 
summoned the managers of all companies to return to Barcelona by August 
15, 1936, and to resume their activity on penalty of dispossession. In ap- 
plication of a further decree of August 21, 1936, the mines of the Potasas 
Ibericas corporation were seized and exploited by the Generalidad. The 
potash sent to France for sale was not carried as property of the Generalidad, 
the bills of lading bearing the name of private persons. The litigation was 
thus between the Potasas Ibericas, on one side, and the holders of the bills, 
on the other. S. A. Potasas Ibericas alleged that expropriations without 
indemnity are not recognized in France. This principle was laid down by 
the French Cour de Cassaticn in the Ropit case.* 

The situation, however, was not quite the same. In the Ropit case, the 
Russian Government had claimed the release of ships owned by that na- 
tionalized company, Ropit. The ships had fled, on the approach of the Red 
troops, from Odessa to France, where they were seized by the shareholders 
and creditors of the Ropit residing in France. The Russian Government had 
never been in possession of the ships; moreover, that government was not 
recognized by France until long after the ships arrived at Bordeaux. In the 
Potasas Ibericas cases, however, the expropriation measure had been enacted 
by the competent Spanish authorities recognized by France—the com- 
petence of the Generalidad under Spanish law had not been contested—and 
these measures concerned goods situated in Spain. Moreover, the said 
measures could not be considered as resulting from a general confiscatory 
policy but merely as emergency measures in a civil war. Even an indemnity 
was promised though not paid. The present possessors of the goods were 
neither the Generalidad, nor the Spanish Government, but the holders of bills 
of lading who sought to be treated as holders in good faith. Finally, the 
argument was presented that the corporation had its administrative center 
in Spain, was governed by Spanish law and, hence, had no right to complain 
about expropriatory measures of its own sovereign. For all these reasons, 
the Cour d’appel of Montpellier rejected the claim in a judgment of Novem- 
ber 24, 1937. This judgment was reversed by the Cour de Cassation on 
March 3, 1939.° 

The Cour de Cassation held that no expropriation should be recognized in 


8 L’ Etat Russe c. Bourgeois és qual. d’administrateur de la Société en navigation russe dite 
“La Ropit,’’ Cour de Cassation, Req., March 5, 1928, Dalloz Pér. 1928, I, 81; 24 Rev. dr. int. 
(1929), 298. Compare Borchard, “Confiscation: Extraterritorial and Domestic,” this 
JourNAL, Vol. 31 (1937), pp. 675, 677. 

98. A. Potasas Ibéricas c. Nathan Bloch, Cour de Cassation, Civ., March 14, 1939, Dalloz 
Hebd., 1939, 257; Gaz. Pal. 1939, I, 726; 66 Journ. dr. int. (1939), 615; 34 Rev. crit. dr. int. 
(1939), 280; 6 Nouv. Rev. dr. int. privé (1939), 163. 
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France unless it is in the interest of public welfare and unless adequate com- 
pensation be provided.'® The promise of an indemnity by the Spanish Gov- 
ernment was held irrelevant, as it was given at a time when the goods were 
already in France. The court held that the foreign legislator has no power 
to give an extraterritorial effect to expropriation measures by adding a 
promise of indemnification after the goods have left his territory. This is a 
very interesting extension of the lex rei sitae rule." In consequence of the 
non-recognition, the expropriated owner is entitled to claim the delivery of 
the goods if he finds them in France; this relief would also be given if he found 
them in a third country which does not recognize the expropriation.’? This 
rule is, however, subject to qualification if a third party acquires the goods, 
as in the case decided by the Cour de Cassation. The court did not sacrifice 
the rights of the purchaser. It remanded the case to the Cour d’appel of 
Nimes in order to ascertain whether the defendant acquired the potash in 
good faith and for value, or whether he was an agent or straw-man of the 
expropriating government. While the Cour d’appel of Montpellier had 
affirmed that the holder of a bill of lading is to be presumed to be in fact the 
owner, the Cour de Cassation replied that, under the circumstances of the 
case, the possession of the bill of lading was not conclusive. If the defendant 
proved that he bought the potash from the Spanish authorities while it was 
still in Spain, he would be the holder in due course and therefore entitled not 
only to an amount corresponding to the sum he spent for it,’* but, more- 
over, to be considered as the legitimate owner. In this case, respect 
for the lex situs prevails over the protection of the former (plaintiff) 
owner’s rights 

Eleven days later, on March 25, 1939, the Cour d’appel of Aix-en-Provence 
rendered a similar judgment,'* reversing a decision of the Commercial Court 


10 As to the question of an ‘‘adequate, effective and prompt payment for the properties 
seized,”’ see the note of Secretary Hull to the Mexican Government of Aug. 22, 1938 (this 
JourRNAL, Supp., Vol. 32 (1938), p. 191); the articles of C. C. Hyde: ‘‘Confiscatory Ex- 
propriation,”’ this JouRNAL, Vol. 32 (1938), p. 759, and “‘Compensation for Expropriation,” 
loc. cit., Vol. 33 (1939), p. 108; Eagleton, ‘‘International Law and Public Order,” loc. cit., 
Vol. 33 (1939), p. 545; the address of Professor Borchard and discussion following, Proceed- 
ings of American Society of International Law, 1939, p. 51; Herz, “Expropriation of 
Foreign Property,” this JourNaL, Vol. 34 (1940), pp. 242, 255. 

11 As to movables, the lex rei sitae rule was definitely established in France in Kanioor 
de Maas c. Bez, Cour de Cassation, Req., March 24, 1933, Dalloz Hebd. 1933, 378. 

12 See supra, note 2. 

18Tf the potash had been considered simply as stolen goods, this would be the solution 
under Art. 2280, Sec. 1, French Civil Code, which provides that if the actual possessor of 
stolen goods bought it in a market or from a merchant selling goods of the same kind, the 
original owner has no right to ask for restitution unless he reimburses the possessor for the 
price he paid. 

4 Volatron et Soc. a resp. lim. Centre d’expension commercial internationale c. Moulin és 
qualité d’administrateur judiciaire de la Scciété Potasas Ibéricas, Cour d’appel, Aix-en-Prov- 
ence, March 25, 1939, Dalloz Hebd. 1939, 329. 
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of Marseille of May 25, 1937.5 In this latter decision the Spanish na- 
tionality of the corporation was contested, but this line of argument was, for 
good reasons (see infra, III), not referred to by the Cour d’appel of Aix-en- 
Provence. 


On the Continent, and especially in France, the capacity of corporations is 
determined by the lex patriae; but in fact the lex domicilit obtains, as the 
nationality of legal persons is determined by the situs of the principal office, 
the administrative center.!® This differs from the common law rule, under 
which the law of the country which confers the legal personality is com- 
petent.!’? But the administrative center rule has been modified in France by 
the control theory. During the war of 1914-1918, the determination of 
nationality by the administrative center criterion alone proved unsatisfac- 
tory, since many corporations domiciled in France were composed of enemies 
or were at least under their influence. In order to apply sequestration of 
enemy property to these corporations they were declared enemies.!® 

This principle was applied in the strictly limited field of the special war 
situation; but after the war learned authors recommended extension of the 
control criterion to all cases where a statute or treaty made a distinction be- 
tween French and foreign corporations, and where the question at issue was 
not whether the French or another law governs the corporation, but whether 


18 Moulin és qual. c. Volatron, Trib. comm., Marseille, May 25, 1937, Sirey, 1938, IT, 105; 
33 Rev. crit. dr. int. (1938), 71; 64 Journ. dr. int. privé (1937), 535; 6 Nouv. Rev. dr. int. 
privé (1939), 457. 

16 The administrative center criterion prevails over the exploitation center criterion since 
the decision of the Cour de Cassation, Civ., June 20, 1870, Dalloz Pér. 1870, I, 416. It was 
recognized even in the decisions concerning war damages which discarded it in this special 
field: Soc. Rozendael, Cour de Cassation, Civ., July 25, 1933, Dalloz Pér. 1936, I, 121; 29 
Rev. crit. dr. int. (1934), 109; Soc. Oschwald & Cie, Cour de Cassation, Civ., May 29, 1937, 
Dalloz Pér. 1937, I, 64; 4 Nouv. Rev. dr. int. (1937), 603. 

A recent French act (loi relative aux sociétés anonymes) of Nov. 16, 1940 (Journ. Off., 
Nov. 26, 1940, p. 5828, Rectificatif Journ. Off., Nov. 27, 1940, p. 5846), follows the “‘siége 
social” theory by expressly providing (Art. 5, par. 6) for its application to corporations hav- 
ing their administrative center in France but their exploitation in other countries. These 
questions are set out in the writer’s article “Le probléme de la nationalité des sociétés avant 
et aprés la législation et la jurisprudence frangaise de guerre de 1939-1940,” 8 Nouv. Rev. 
dr. int. privé (1941), Nos. 1-2. 

17 Farnsworth, The Residence and Domicil of Corporations (1939), pp. 42, 255. 

18 The leading case is Société franco-suisse Conserves de Lenzbourg, Cour de Cassation, Reg., 
July 20, 1915, Dalloz Pér. 1916, I, 44; Sirey, 1916, I, 148; 42 Journ. dr. int. (1915), 1164. The 
control theory was referred to in the Peace Treaties of Versailles, Art. 297b; St. Germain, 
Art. 249; Trianon, Art. 232. See supra, note 16 and, for further discussion: Garner, [nter- 
national Law and the World War (1920), Vol. 1, § 152, p. 223; Oppenheim, International Law, 
Vol. 2 (6th ed. by Lauterpacht, 1940), § 88a, p. 222; Gathings, International Law and 
American Treatment of Alien Enemy Property (1940), 48. 
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the latter enjoys the rights granted only to French corporations.’® In the 
field of war damage compensation and, especially, in that of propriété com- 
merciale, i.e., the right of a merchant to a prolongation of the lease of his 
business premises, some decisions followed this tendency by refusing such 
rights to corporations which had their administrative center in France, on 
the ground of the foreign nationality of their managers and shareholders. 
The most famous are the Singer and the Remington cases which excluded 
French corporations controlled by Americans from the benefit of the legisla- 
tion concerning propriété commerciale.*° 

At the beginning of the war of 1939, special decrees were issued by the 
French Government providing for the sequestration of property of com- 
panies controlled by enemies.** The generalization of the control theory was, 
however, rejected by the Cour de Cassation, on January 9, 1940.2 The 
Cave Coopérative Vinicole de Rauzan, a wine-growers’ coéperative, had adver- 
tised works to be carried out for it. Though it was specified that the con- 
tractor ought to be French, the offer of a partnership composed of Italian 
nationals, the Société Graziana, was preferred to that of a French company. 


19 Comp. Niboyet, T’raité de droit international privé frangais, Vol. II (1938), No. 730. 
See also Maury, ‘ Nationalité et conditions des étrangers,’”’ 58 Rev. crit. législ. et jurispr. 
(1938), 103; Chauveau, “Les abus de la notion de personnalité morale des sociétés,’”’ 1 Rev. 
gén. dr. comm. (1938), 397; Savatier, “‘La condition, en droit international privé, des per- 
sonnes morales dans les divers décrets-lois francais de 1939,” 34 Rev. crit. dr. int. (1939), 418. 

20 Zanco ec. Soc. Singer, Cour d’appel, Rennes, June 16, 1930, Dalloz Pér. 1931, II, 9; 
58 Journ. dr. int. (1931), 1099; Soc. Remington Typewriter, Cour de Cassation, Req., May 
12, 1931, Dalloz Pér. 1936, I, 121; 27 Rev. dr. int. (1932), 129. 

21 Trading with the Enemy Act of Sept. 1, 1939 (Décret-loi relatif aux interdictions et restric- 
tions des rapports avec les ennemis et les personnes se trouvant sur le territoire ennemi ou occupé 
par l’ennemi, Journ. Off. Sept. 4, 1939, p. 11087); executory decree of the same day (:bid., 
p. 11089), Art. 1, Sec. 2; and decree concerning the declaration and sequestration of enemy- 
owned property of the same day (décret-loi concernant la déclaration et mise sous séquestre 
des biens appartenant a des ennemis, ibid., p. 11091), Art. 2, Sec. 2. 

For the recent development of this question in English war legislation—Trading with the 
Enemy Act, 1939 (2 & 3 Geo. VI, Ch. 89), Sec. 2—see Parry, ‘“The Trading with the Enemy 
Act and the Definition of an Enemy,” 4 Mod. L. Rev. (1941), 161, 165. As to German war 
legislation—decree on the Administration of Enemy Property (Verordnung wiber die Be- 
handlung feindlichen Vermégens), Jan. 15, 1940 (Reichsgesetzblatt, I, 191), and executory 
ordinance (Ausfiihrungsverordnung) June 20, 1940 (Deutscher Reichsanzeiger, Nr. 144)— 
see the articles by Méhring, 10 Deutsches Recht (1940), A 1607, and 7 Zeitschrift der Aka- 
demie fiir deutsches Recht (1940), 125; Hefermehl, ibid., p. 239; Krieger, 39 Bank-Archiv 
(1940), 93. The property owned by citizens of enemy countries as well as by persons and 
corporations “having their residence or normal place of abode in the territory of an enemy 
country” is administered by a custodian, instituted by the decree relating to custodianship 
in absentia (Verordnung tiber die Abwesenheitspflegschaft), Oct. 11, 1939 (Reichsgesetzblatt, I, 
2026), with three executory ordinances Oct. 18, 1939 (2056), Jan. 22, 1940 (232), and May 30, 
1940 (821), translation in “German Decrees Concerning Curatorship in Absence for enemy- 
owned property,’’ 3 Comparative Law Series (1940), 385. 

2 Etablissements Villa c. Cave Cooperative Vinicole de Rauzan, Cour de Cassation, Req., 
Jan. 9, 1940, Juris-Classeurs, 1940, Pér. 1473; Gaz. Trib. No. 25; Gaz. Pal. 1940, I, 225. 
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The claim of the latter, Htablissements Villa, was rejected on the ground 
“that a partnership is rightly considered as French, whatever may be the 
nationality of the partners, provided it was formed in France under French 
law and has its administration center in France.” 

A similar point of view was expressed more recently in a decision of the 
Tribunal civil of Dieppe, March 5, 1941.% A French limited company, 
owner of a trawler, was formed by two Belgians; the customs authorities did 
not consider the ship as a French one within the terms of Article 334, Code 
douanier.“. The court held—without reference to the decision of the Cour 
de Cassation mentioned above, note 22—that the ship was French as it 
was used by a company which was formed according to French law and 
domiciled as well as carrying on its fishing trade at Dieppe, France. The 
ship was therefore exempted from certain customs duties. 

Nevertheless, the war has given rise to some decisions applying the control 
theory. A French Act of September 26, 1939, grants tenants various forms 
of relief during the war; the court may reduce the rent, rescind or prolong the 
lease against the landlord’s will.% All these advantages are denied to for- 
eigners, with exemption to those fighting in French or allied armies. The 
courts construe the provision very strictly, refusing to extend the Act 
even to citizens of nations protected by international treaties providing for 
assimilation to the nationals of the country or a most-favored-nation 
clause.”6 

Two judgments particularly concern French companies controlled by 
foreigners. In the first case, the Tribunal civil de la Seine, January 15, 
1941,?7 did not recognize as French a company the capital of which belonged 
almost entirely to an Italian domiciled in Italy who had entrusted the 
management to a relative domiciled in France but also of Italian nation- 
ality. 

The second case concerns the branch of an American film producer and 


3 Soc. Normande de Chalutiers 4 Moteurs ce. Administration des Douanes, Trib. civ., 
Dieppe, March 5, 1941, Gaz. Pal. 1941, I, 368. 

24 This article runs as follows: ‘‘No vessel is considered French nor has the rights of 
French vessels if it isnot half owned by Frenchmen.” 

% Décret réglant les rapports entre bailleurs et locataires en temps de guerre, Sept. 26, 1939 
(Journ. Off., Oct. 5, 1939, p. 12024), amended by decree of June 1, 1940 (Journ. Off., June 
2, 1940, p. 4136). 

** Thus, the benefits of the decree were denied to a Belgian corporation: Compagnie Inter- 
nationale des Wagons-Lits c. Société des Hétels Réunis, Cour d’appel, Paris, Oct. 29, 1940, 
Gaz. Pal. 1940, II, 121; and to a Belgian national living in Paris who had no possibility of 
joining the Belgian army: Trib. civ. Seine, Nov. 14, 1940, Dalloz Analytique Hebdomadaire, 
1941, Jurisprudence, p. 60; and to a Russian refugee without nationality invoking in vain 
the Geneva Convention of Oct. 28, 1933, granting these refugees assimilation to the nationals 
of the country of residence: Gilon c. Chmoulowsky, Cour d’appel, Paris, Nov. 18, 1940, 
Dalloz An. 1941, 46; and to a foreigner engaged in a “‘prestataires” unit (labor corps), 
Trib. civ. Seine, Dec. 2, 1940, Dalloz An. 1941, 63. 

2? Trib. civ. Seine, Jan. 15, 1941, Juris-Classeurs, 1941, Pér. 1632; Gaz. Pal. 1941, I, 236. 
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distributor.28 This branch, organized in the form of a French joint stock 
company, asked for a reduction of the rent of its premises at Lille, relying 
on the diminution of its income on account of the war, and for the rescission 
of the lease as from December 31, 1940. The court pointed out that 
13,500 out of the 14,000 shares belonged to the mother company, that its 
directors as well as its accountants were either American nationals or French 
agents of the American company, and that the French company’s object 
was an “exploitation of international character,” the company being de- 
signed for distributing American pictures not only in France but also in 
Belgium where the French company had a branch. This argument is not 
convincing as it was obvious that the principal center and the head office 
were in France. But the court relied primarily on the nationality of the 
principal shareholders, the directors and accountants, holding that these 
characteristics deserve special consideration in connection with the emer- 
gency legislation, the benefits of which are expressly reserved to French 
nationals and foreigners fighting for France. 

This attitude of the courts is understandable, though doubtful with 
respect to its compatibility with municipal and international law. As to 
the former, there is no provision in the decree of September 26, 1939, defin- 
ing the French nationality of corporations, and one cannot see any legal 
basis for disregarding the general criterion of the administrative center.*® 
As to the above-mentioned precedents concerning propriété commerciale— 
the Singer and Remington cases (note 20)—they are themselves highly 
questionable and perhaps overruled by the judgment of the Cour de Cassa- 
tion of January 9, 1940, in the Graziana case (note 22).3° Under the inter- 
national law aspect, it may be regretted that the courts construe an Act 


28 Soc. Universal Film c. Soc. Dubost, Trib. civ. Lille, Feb. 8, 1941, Sirey, 1941, II, 21; 
Gaz. Pal. 1941, I, 236. 

29 Trib. civ. Seine, Nov. 16, 1939, 23 Revue des Loyers (1940), 215, admitted a claim of a 
French company to the benefits of the decree, although the director was an American citizen, 
but the manager was a Frenchman. Likewise the court referred to the “‘siége social’”’ cri- 
terion in a case decided Feb. 13, 1941, Gaz. Pal. June 1-3, 1941, nos. 152-4, p. 3, footnote, 
concerning a limited company, half the shares of which belonged to a Swiss national. 
However, a decision of April 7, 1941, ibid, p. 2, proceeded anew on the basis of the control 
theory and required evidence as to the nationality of the company’s shareholders and 
directors. 

%© For a discussion of cases concerning the nationality of corporations in this country, 
see Norem, ‘‘ Determination of Enemy Character of Corporations,”’ this JouRNAL, Vol. 24 
(1930), p. 310; Woolsey, “Litigation of the Sabotage Claims against Germany,” this 
JouRNAL, Vol. 35 (1941), pp. 282, 299; Gathings, op. cit., p. 60. As to an administrative 
interpretation of this question, see note, “‘Foreign Funds’ Control Through Presidential 
Freezing Orders,” 51 Col. Law Rev. (1941), pp. 1039, 1045; Harris and Joseph, Present 
Problems Concerning Foreign Funds Control (1941), 10; Thiesing, Control of Foreign-Owned 
Property in the United States (1941), 16; Davis, ‘Federal Freezing Orders—a Transition 
Period,” N. Y. L. J., Sept. 26, 1941, col. 766; cf. Kuhn, ‘‘ Foreign Funds Control and Foreign- 
Owned Property,” this JourNnaL, Vol. 35 (1941), 651, ibid., Supp., 214. 
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in such a way as to infringe upon the clauses of international treaties pur- 
porting to protect foreigners against discrimination.* 


IV 


The aforementioned decrees of September 1, 1939, concerning trading 
with the enemy and sequestration of enemy property (note 21) show that 
the concept of nationality is inadequate even in this field of war legislation. 
It is to be supplied by the residence and the control theory. With good 
reason, both decrees define German nationals as enemies, provided, how- 
ever, that they have their present or usual residence in Germany. Only 
under special conditions (internment in concentration camps in French 
territories, dependence upon persons reputed to be enemies), are other 
German nationals deemed to be enemies within the meaning of the decrees. 

The construction of these articles was the subject-matter of four decisions 
of the Tribunal civil de la Seine concerning companies controlled by Ger- 
man nationals. In the first case * the sequestration order was revoked, 
evidence being produced that the German holder of a substantial part of 
the shares (2000 of 2500) resided in a neutral country, Holland, and was 
not on the official ‘‘ Blacklist.” ** In the second case * the sequestration 
was maintained, two of the three managers being German nationals who 
had left France at the beginning of the war. In the third case * the se- 
questration order was revoked with regard to the company although three 


31The same problem came up with respect to the Act of June 30, 1926, concerning 
“propriété commerciale.’’ The courts held that only a disposition in a treaty expressly 
providing for that question prevails over the municipal law in accordance with the rule that 
it must be construed in case of doubt as not conflicting with the state’s international obliga- 
tions. This view was adopted in Zumkeller (a Swiss national) c. Florence et Peillon, Cour 
de Cassation, Civ., Feb. 4, 1936, Dalloz Hebd. 1936, 145, and Grigorakis (a Greek national) 
c. Montes, Cour de Cassation, Civ., Feb. 3, 1941, Dalloz An. 1941, 100. 

% The decrees (supra, n. 21) were repealed after the Armistice by a decree of July 28, 1940, 
Journ. Off., July 29, 1940, p. 4590. Already before this date, June 21, 1940, the German 
military authorities of the Paris region had formally rescinded all measures formerly taken 
by French authorities ‘‘contre les biens, droits et intéréts des ressortissants allemands dans 
le territoire sous les ordres du Militarbefehlshaber Paris” (Journ. Off. des ordonnances du 
Gouverneur militaire de la région de Paris, June 21, 1940); see also the application decree of 
July 12, 1940, Journ. Off. des ordonnances, July 12, 1940, both in Législation de l’ occupation 
(published by Gazette du Palais in Paris), Vol. 1 (1940), pp. 33, 51. 

3S. A. Les Parfums Tosca, Trib. civ. Seine, Nov. 16, 1939, Dalloz Hebd., 1940, 11; 
Gaz. Pal. 1939, II, 306; quoted in C. C. H. War Law Series, Foreign Supplement, 966,035. 

* The French Ministry of Foreign Affairs has published several blacklists of individuals 
and corporations resident in neutral countries (Journ. Off., Sept. 4, 1939, p. 11093) which 
are deemed to be under German influence and therefore to be treated as enemies (Liste 
officielle des maisons considérées comme ennemis ou comme prenant vis-d-vis de l’ennemi le 
réle de personnes interposées et résidant dans les pays neutres). 

*® Soc. Somatez, Trib. civ. Seine, Nov. 3, 1939, Dalloz Hebd., 1940, 22; Gaz. Pal. 1939, 
II, 338. 

* Soc. Le Zénith, Trib. civ. Seine, Jan. 3, 1940, Dalloz Hebd., 1940, 35; Gaz. Pal. 1940, 
I, 78. 
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out of four partners were German nationals, on the ground that two of them 
were authorized to live in France as refugees; the situation of the third was 
not yet settled and therefore the sequestration was maintained only with 
regard to his part. In the fourth case,’ the sequestration ordered on the 
ground that the company depended on an Austrian firm, was not upheld 
after evidence was given that the two Austrians in question had left Austria 
after the German occupation, one of them living in Montreal, the other in 
New York. 


V 


By the Armistice Convention between France and Germany signed 
June 22, 1940,** France was divided in two areas, the French Government 
being bound (Article 17) to prevent any transfer of economic assets (‘‘wirt- 
schaftliche Werte und Vorrdte’’) from the occupied to the non-occupied 
territory or abroad. The property situated in the occupied territory cannot 
be disposed of without the consent of the German authorities. This Article 
17 had severe consequences for the thousands of French and foreign refugees 
living in the non-occupied zone, who had left all their goods and particu- 
larly their bank deposits in the occupied zone.*® Some banks having at the 
beginning of the German offensive carried the money and securities deposited 
with their eastern and northern agencies to the southern districts, depositors 
brought lawsuits against the branch offices in the unoccupied zone. The 
banks relied on a decree of the German authorities *° blocking all accounts 


37 Spielman, Herman et Spielman, Ernst, Trib. civ. Seine, March 7, 1940, Gaz. Pal. 1940, 
I, 370. 

38 See this JouRNAL, Vol. 34 (1940), Supp., p. 173. The armistice convention is written 
in German (text in: 24 Zeitschrift fiir Vélkerrecht (1940), p. 321); French translations in 
different terms were published by a few newspapers in June, 1940. The French Govern- 
ment did not publish the text. Moreover, difficulties of translation of German decrees 
into French were probably the reason for an ordinance issued some months after the occu- 
pation, Oct. 2, 1940, providing in the only existing article that for the application of ordi- 
nances and regulations issued by the services of the military administration in France, the 
German text will be the official one (‘‘ne fera foi que le texte allemand’’). Ordonnance 
des autorités militaires allemandes concernant la valeur légale du texte allemand des ordon- 
nances et arrétés émis par l’'administration militaire (Journ. Off. des ordonnances du Gowver- 
neur militaire pour les territoires francais occupés, Oct. 17, 1940; Législation de Voccupation, 
Vol. II (1940), p. 38). 

89 By French-German agreements of May 7, 1941 (see New York Times, May 8, 1941, 
p. 3, col. 1), the transfer of goods, cash and securities from the occupied to the non-occupied 
zone was authorized, with some qualifications, but no abrogation of the regulation insti- 
tuted by Art. 17 of the Armistice Convention was ever realized. 

4° Ordonnance des autorités militaires allemandes concernant l’exportation et Vimportation 
pour les territoires occupés des Pays-Bas, de la Belgique, du Luxembourg et de la France of 
May 23, 1940 (Journ. Off. des ordonnances du Gouverneur militaire pour les territoires frangais 
occupés, July 4, 1940) and Ordonnance des autorités militaires allemandes relative a lV établisse- 
ment d’un office de surveillance des banques (Bankenaufsichtsamt, office for control of banks) 
dans le territoire francais occupé of July 22, 1940 (ibid., July 26, 1940), both in Législation 
de V occupation, Vol. 1 (1940), pp. 19, 76. 
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listed in the bank books regardless of whether these assets were in fact in 
the occupied territory or not. Courts declared themselves incompetent 
rationae materiae, as the interpretation of treaties belongs to the sphere of 
(French) governmental authorities.“ But in some cases they gave judg- 
ment for the plaintiffs. The Cour d’appel of Limoges granted a pro- 
visional attachment to a petitioner who proved that his current bank 
account, on his demand, was regularly transferred to the unoccupied zone 
before the armistice. The same court “ held the Banque rurale de Stras- 
bourg liable to restore securities to the depositor as evidence was given 
that by order of the French Government even the administrative center 
of this bank had been transferred to Périgueux (now unoccupied zone), and 
that the securities were hence not only de facto but also de jure in the un- 
occupied territory. 

The general problem raised by these cases is that of the situs of securities 
and other choses in action. It is generally held by French courts that the 
situs of debts is at the debtor’s domicil.““ But if the debtor is a firm with 


41 Bloch c. Crédit Lyonnais, Trib. civ. Pau, Sept. 21, 1940, concerning securities deposited 
with the agency at Orléans and transferred to Pau, Juris-Classeurs, 1940, Pér. 1544; T'ri- 
cotages Mécaniques Alsaciens c. Crédit Commercial de France, Trib. civ. Limoges, Sept. 27, 
1940, concerning securities deposited with the agency of Mulhouse, Juris-Classeurs, 1940, 
Pér. 1561; Soc. des Tubes c. Soc. Générale Alsacienne de Banque, Cour d’appel, Limoges, 
Nov. 11, 1940, concerning a current account with the agency at Haguenau, Juris-Classeurs, 
1940, Pér. 1561; Sté. Heimendinger c. Crédit Industriel d’ Alsace et de Lorraine, Société Lévy 
Fils c. same, Cour d’appel, Lyon, March 26, 1941, Rec. des Sommaires de la Jurisprudence 
Frangaise, 1941, Nos. 406/7. 

In the same sense, in Navire Tibore, Cour de Cassation, Civ., Dec. 18, 1939, Gaz. Pal. 
1940, I, 181; 18 Rev. dr. marit. comp., Supp. (1940), 35, rejected a claim for compensation 
of a Hungarian ship-owner whose ship had been commandeered by the French Government 
in 1914, holding itself incompetent to interpret Art. 2 of Hague Convention VI of Oct. 18, 
1907, relative to the status of enemy-merchant ships upon the outbreak of hostilities. 
See Oppenheim, op. cit., p. 266; Colombos, Treatise on the Law of Prize (2nd ed. 1940), 
p. 122. 

2 Les Fils de Mme. Veuve Samuel c. Soc. Générale Alsacienne de Banque, Cour d’appel, 
Limoges, Nov. 11, 1940, Juris-Classeurs, 1940, Pér. 1561. 

3 Ebstein c. Banque Rurale de Strasbourg, Cour d’appel, Limoges, Dec. 16, 1940, Juris- 
Classeurs, 1940, Pér. 1584; 23 Répertoire Commaille (1941), No. 15, p. 231. 

“ This question of the lex rei sitae is of wide importance; see Sinder c. Menter, Kranen et 
Spruyt, Cour d’appel, Paris, Nov. 18, 1927, Dalloz Hebd. 1928, 91, holding that an assign- 
ment made in Turkey between Belgians has no effect against the debtor domiciled in France 
unless the requirements of French law are fulfilled. In Cie. Frangaise de Navigation Cyprien- 
Fabre c. Banque Privée, Cour de Cassation, Civ., May 12, 1931, Dalloz Pér. 1933, I, 60, held 
that an attachment in New York ought not be scrutinized by a French court regardless of 
the French nationality and domicile of both parties, each state being sovereign in its own 
territory. In the same sense Sté. d’assurances La Union et le Phénix espagnol c. S. A. John 
Cockerill et Vacher, Cour de Cassation, Req., July 4, 1933, Dalloz Pér. 1934, I, 10, 13; 
12 Rev. dr. mar. comp., Supp. (1934), p. 2, granted the creditor of a nationalized Russian 
corporation (Sté. russe des Transports) the right to attach a debt owed to it by a debtor domi- 
ciled in France. For a discussion of this question in American law, compare note, ‘ Extra- 
territorial Effect of Foreign Decrees and Seizures,’’ 88 U. of Pa. L. Rev. (1940), 983. 
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different branches, the question arises whether the place of the head office 
or the place of the interested branch is decisive. The question is far from 
settled. It is noteworthy that French exchange restrictions consider French 
branches of foreign companies as inland residents and foreign branches of 
French companies as foreigners; the situs of the branch is hence conclusive 
for the management of the debt. Personal claims relating to specific 
property, for instance, deposited securities, are often considered as situated 
at the situs of the property.“ In this sense French courts in the litigations 
concerning the restitution of assets (notes 42 and 43) did not consider the 
German construction of the said Article 17 of the Armistice Convention as 
conclusive. 


See decree of April 24, 1940, Arts. 3, 4, 5 (Journ. Off., May 2, 1940, p. 3206), as amended 
May 20, 1940 (Journ. Off., May 21, 1940), translation in C. C. H. War Law Series, Foreign 
Supplement, 67, 101-67, 103, with the regulation of April 30, 1940, regarding transactions 
prohibited and authorized, Art. 1, par. 5 (Journ. Off., May 2, 1940, p. 3212), as amended 
May 27, 1940 (Journ. Off., May 28, 1940), and Oct. 10, 1940 (Journ. Off., Oct. 24, 1940), 
translation zbid., 67618. For further details see the writer’s article cited in note 16. 

“ For this reason, the above-mentioned judgments concerning securities deposits (n. 41) 
are criticized by Maupas “‘L’article 17 de la convention franco-allemande d’armistice,” 
23 Répertoire Commaille (1941), I, 25. The author relies on an (unpublished) decision of 
the Trib. civ. Périgueux, Dec. 24, 1940, where Art. 17 of the Armistice Convention is held 
inapplicable not only to an account ‘‘dépét-titres,” but also to an account ‘“‘dépét-éspéces”’ 
maintained by the coupons detached from the deposited securities. 
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In a previous issue of this JouRNAL the writer has discussed the position 
of the British courts with respect to the cases which arose out of the requisi- 
tion of merchant ships during the Spanish Civil War.' It was there sug- 
gested that the decisions in these cases might throw some light upon the 
legal situation which would possibly be created as a result of the conflicting 
claims of rival governments, and of dispossessed owners, to ships which were 
without the national territory at the time their states of registry were occu- 
pied by Axis forces. The courts of the United States were not confronted 
with such a wide range of problems growing out of the Spanish conflict as 
were those of Great Britain. This was, perhaps, due in large part to the 
fact that the United States accorded no recognition to the régime of General 
Franco prior to recognizing it as the de jure government of all Spain. Ques- 
tions relative to the status of an insurgent authority recognized as a local 
de facto government did not, therefore, arise. In one important case, 
however, legal problems relating to the immunity of foreign public vessels 
and to the validity of extraterritorial decrees of requisition were fully ex- 
amined. As Professor Hyde has remarked, the case of The Navemar may 
not have produced a cause célébre,? but the series of adjudications which it 
inspired have resulted in the most significant contributions to the law con- 
cerning the status of foreign public vessels which have been made by the 
American courts since the period immediately following the close of the 
World War.* 

The Navemar, owned and operated by a Spanish corporation, was in the 
port of Buenos Aires on October 10, 1936, on which date the Republican 
Government of Spain issued a decree attaching the vessel and declaring it to 
be in the national public service. Spanish consular officers in Argentina 
endorsed the ship’s roll and register with the statement that the vessel had 

1“State Immunity and the Requisition of Ships during the Spanish Civil War: I. Before 
the British Courts,” this JourNat, Vol. 35 (1941), pp. 263-281. 

* “Concerning the Navemar,” this JourNAL, Vol. 33 (1939), p. 530. 

* The decisions of continental European courts are not discussed in the present article 
since they are adequately treated by Jaenicke, ‘‘ Die Frage der Immunitat in der Rechtspre- 
chung zum spanischen Buirgerkrieg,” 9 Zeitschrift fiir auslindisches dffentliches Recht und 
Vélkerrecht (1939), pp. 354-382; and Stefan A. Riesenfeld, ‘‘Sovereign Immunity of Foreign 


Vessels in Anglo-American Law: The Evolution of a Legal Doctrine,” 25 Minnesota Law 
Review (1940), p. 62 ff. 
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become the property of Spain, and permitted it to proceed to New York with 
a cargo for its time charterers. While The Navemar was discharging its 
cargo at New York, the Spanish Consul General, acting under instructions 
from the Spanish Ambassador, delivered to the master a letter dated No- 
vember 28, 1936, reading: ‘‘The ship of your command is from this date at 
the disposition of the government of the Republic. ” Shortly there- 
after, a committee of the crew took possession of The Navemar in the name 
of the Spanish Government, and their action was ratified by the Consul 
General, who, on December 7, 1936, appointed a new master to relieve the 
former of his command. The owner then filed a possessory libel against 
The Navemar in rem and against the committee of the crew in personam, 
alleging that the libelant had been wrongfully deprived of possession of the 
vessel. On December 16, 1936, a default decree was entered and possession 
adjudged to the libelant.4. The Spanish Consul General sought on behalf of 
the Ambassador to open the default and vacate the decree, and filed a sug- 
gestion alleging that The Navemar was a public vessel in the possession of the 
Republic of Spain, and, therefore, immune from the process of the court. 
The application was denied, though leave to renew was granted.6 The 
district court denied a new application by the Ambassador to intervene and 
assert the claims of his Government on the grounds that The Navemar was 
not in the physical possession of the Government of Spain prior to its seizure 
at New York by members of the crew; that it is contrary to public policy 
to enforce foreign confiscatory decrees with extraterritorial application; 
and that state immunity cannot be set up as a bar to jurisdiction where an 
attempt has been made to seize property within the territorial limits of the 
United States in violation of the orderly processes of the local law.® 

An appeal was taken to the Circuit Court of Appeals for the Second Cir- 
cuit, which reversed the order of the court below with directions to enter an 
order dismissing the libel.?/ The court held that the Ambassador’s sugges- 

* Decision unpublished. When the decree adjudging possession of the vessel to the libel- 
ant was read by the chief deputy marshal to the crew, the spokesman for the latter stated 
that they would not obey any orders excepting those of the Spanish Consul or of the ship’s 
committee, and that they would resist any effort on the part of others to take possession of 
the vessel. Contempt proceedings were then brought, but the district court denied the mo- 
tion on the ground that the nature of the alleged contempt was not civil but criminal, and 
that since the crew had not been ordered by the marshal to leave the vessel, no criminal con- 
tempt had been committed. The Navemar, Compaiiia Espafiola de Navegacién Maritima, 
S. A., v. Crespo, ef al., 17 F. Supp. 495 (E.D.N.Y. 1936). 

5 The Navemar, 17 F. Supp. 647 (E.D.N.Y. 1936). The failure of the Spanish Ambassador 
to act earlier is explained by the fact that on being informed of the filing of the libel he had, 
on December 10, 1936, addressed a note to the Secretary of State requesting that steps be 
taken to obtain the release of the vessel. Pending the exchange of communications, it was 
deemed inadvisable by him to appear in the proceedings. The Department of State de- 
clined to take the requested action. See p. 42, infra. 

§ The Navemar, Compaiiia Espafiola de Navegacién Maritima, 8. A., v. Crespo, ef al., 18 
F. Supp. 153 (E.D.N.Y. 1937). 

7 The Navemar, 90 F. (2d) 673 (C.C.A. 2d, 1937). 
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tion of immunity was conclusive; that the Spanish Government was in con- 
structive possession of the vessel since the date of the decree; and that this 
possession was, for purposes of asserting immunity, equivalent to actual or 
physical possession.* On certiorari,’ the Supreme Court reversed the decree 
of the Court of Appeals, but ordered that the Spanish Ambassador be per- 
mitted to intervene and assert his Government’s ownership and right to 
possession of the vessel. The suggestion of immunity was not, the court 
held, conclusive or sufficient as proof of its allegations, and the evidence did 
not support the claim that The Navemar was in the actual possession of the 
Spanish Government, and, therefore, immune from Jjurisdiction.!° 

Pursuant to this mandate, the Ambassador was permitted to file a special 
claim and intervention before the district court, which found that the evi- 
dence submitted by the intervener failed to support the contention that 
The Navemar had been in the possession of the Spanish Government prior 
to its entry into the territorial waters of the United States; and that in the 
absence of actual possession, the right to possession of the vessel by virtue of 
a decree which was in effect a penal statute could not be successfully asserted 
in our courts.!! 

On final appeal to the Circuit Court of Appeals, the order dismissing the 
intervention was reversed, and possession of T'’he Navemar was decreed to the 
Spanish Consul General at New York.” Since the Supreme Court had 
denied the claim of immunity based upon possession, the court addressed 
itself to the question of title and right to possession, which alone had been 
referred back for determination. The effect of the decree, the court held, 
was to vest the ownership and right to possession of The Navemar in the 
Spanish Government; and whether or not it effected the expropriation while 
the vessel was in Argentine waters, the decree became operative when the 
ship reached the high seas.'* The proceedings were at last terminated on 


* In addition to raising the plea of immunity, the appellant challenged the jurisdiction of 
the court on the ground that by Art. X XIII of the Treaty of 1902 between the United States 
and Spain [33 Stat. 2106, 2116], matters relating to the ‘‘internal order of merchant vessels”’ 
and to ‘‘differences which may arise either at sea or in port between captains, officers and 
crews,” are placed within the exclusive cognizance of the consuls of the respective nations. 
This ground was dismissed with the observation that the issue was one of title or ownership 
and not the mere settlement or adjustment of internal differences on the vessel. 90 F. (2d) 
673, 676. 9 302 U. S. 669 (1937). 

10 Compafifa Espafiola de Navegacién Maritima, S. A., v. The Navemar, et al., 303 U. 8. 
68, 58 8. Ct. 432, 82 L. Ed. 516 (1938); this Journa, Vol. 32 (1938), p. 381. 

The Navemar, 24 F. Supp. 495 (.D.N.Y. 1938). 

2 The Navemar, Compafiia Espafiola de Navegacién Maritima, 8. A., v. Crespo, et al. (de 
los Rios, Spanish Ambassador, Intervener), 102 F. (2d) 444 (C.C.A. 2d, 1939). 

48 See Linea Sud-Americana, Inc., v. 7,295.40 Tons of Linseed, 29 F. Supp. 210 (S.D.N.Y. 
1939), which takes the same view concerning the effect of decrees for requisitioning ships. 
The Motomar was a Spanish vessel en route from Rosario, Argentina, to New York when the 
Republican Government issued a decree expropriating it for the public service. The master 
was notified by wireless of the expropriation and directed to proceed to Vera Cruz. The 
officers and crew having expressed their conformity with this order, the master disregarded 


40 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


April 21, 1939, when the Chargé d’ Affaires of the newly-recognized National- 
ist Government of Spain secured, upon the representation of the Secretary 
of State and the Attorney General, an order of the Circuit Court of Appeals 
dismissing the above decree and ordering that The Navemar be delivered to 
the agents of the original owners.'* The new Spanish Government declined 
to take advantage of the decree in favor of its predecessor on the ground that 
this would have implied a recognition of the validity of the confiscatory 
legislation of the Azafia régime. 

The case of The Navemar raised for reconsideration certain problems relat- 
ing to the procedural aspects of sovereign immunity which have been a re- 
current source of difficulty in controversies involving foreign states. Two 
related questions, concerning which a somewhat haphazard practice had 
grown up, are of special importance: (1) the methods by which a claim of 
immunity with respect to property alleged to be owned or possessed by a 
foreign state may properly be brought before a court; and (2) the weight 
to be attributed to such a claim when it has been properly presented.” If 
the suit is brought against a foreign state or government eo nomine or against 
property readily identifiable as belonging to it, such as a war vessel, the 
court will ordinarily take judicial notice of the sovereign character of the 
defendant," or it will dismiss the action upon a suggestion submitted by the 


contrary instructions from the owner’s agents at New York. Judge Leibell said: ‘‘The 
decree of the Spanish Government, dated December 10th, 1936, together with the action of 
the master and the crew on December 15th, taking possession and control of the ship in be- 
half of the Spanish Government pursuant to said decree, transferred the title and right to 
possession of the ‘Motomar’ to the Spanish Government. [Citing The Navemar, 102 F. 
(2d) 444, supra.]”’ 29 F. Supp. 210, 217. 

14 See 103 F. (2d) 783 (C.C.A. 2d, 1939). 

15 Tn general, see A. H. Feller, “‘ Procedure in Cases Involving Immunity of Foreign States 
in Courts of the United States,’”’ this JourNax, Vol. 25 (1931), pp. 88-96; A. N. Sack, com- 
ment in 26 Illinois Law Review (1931), pp. 215-238; Francis Deak, ‘‘The Plea of Sovereign 
Immunity and the New York Court of Appeals,’”’ 40 Columbia Law Review (1940), pp. 
453-465; ‘‘Immunity from Suit of Foreign Sovereign Instrumentalities and Obligations,”’ 
50 Yale Law Journal (1941), pp. 1088-1093; and Stefan Riesenfeld, “Sovereign Immunity 
of Foreign Vessels in Anglo-American Law: The Evolution of a Legal Doctrine,” 25 Min- 
nesota Law Review (1940), p. 46 ff. 

16 See Puente v. Spanish National State, 116 F. (2d) 43 (C.C.A. 2d, 1940). This was an 
action for professional services rendered. No appearance was entered for the defendant, 
but the Spanish Ambassador submitted a letter to the court pointing out that ‘under pre- 
vailing rules of international law the Spanish Government as a Sovereign State is not subject 
to suit in your Court without its consent, which in this case it declines to accord.” In deny- 
ing plaintiff's motion for a default judgment, the court said: “In this action, where there is 
no vestige of apparent jurisdiction, there would seem to be no reason why the plaintiff must 
not proceed in the usual way to show jurisdiction by alleging and proving defendant’s 
consent to be sued; nor why, for lack thereof, the court, acting on its own motion or on ap- 
propriate suggestion . . . should not dismiss. And while the authorities are not numerous, 
presumably because such a suit is unusual, they all point that way. Courts take judicial 
notice of the sovereign character of a defendant and, in case of doubt, address their own 
inquiries to the executive. Duff Development Co. v. Government of Kelantan [1924], A. C. 


THE REQUISITION OF SHIPS DURING THE SPANISH CIVIL WAR 41 


Executive.” But if the suit is against property claimed by a foreign state 
or against one of its instrumentalities, the foreign government or its author- 
ized representative must now, in default of a suggestion by the Executive, 
appear specially to raise the plea of immunity.'® Formerly the practice 
varied, but a suggestion submitted either by a diplomatic agent or by an 
amicus curiae was usually deemed sufficient.'® 

The stricter rule was introduced after the decision of the Supreme Court in 
Ex parte Muir.” This was a suit in admiralty against the British steamship 
Gleneden to recover damages for collision. After process was issued and the 
vessel arrested, private counsel for the British Embassy, appearing as amicz 
curiae, presented a suggestion that jurisdiction be declined on the ground 
that the vessel was under requisition for the public service, and argued that 
the allegations contained in the suggestion were conclusive. The court 
observed that the vessel was admittedly not a ship of war, and that while it 
might be temporarily in the service of the British Government, the nature 
and extent of that service were left in uncertainty by the proofs. Prima 
facie, the court had jurisdiction, and ‘‘to call that jurisdiction in question 
was to assume the burden of showing what was in the way of its existence or 
exertion.” *!_ The British Government or its accredited representative was 
entitled to enter a special appearance to propound its claim to the vessel or 
to raise the jurisdictional issue. If there was objection to appearing as a 
suitor, the court said, an alternative procedure could be followed: 


797, 813. . . . Both English and American courts have held that a sovereign need not 
affirmatively assert this immunity. Mighell v. Sultan of Johore [1894], 1 Q. B. 149; Nan- 
kivel v. Omsk All-Russian Government, 237 N. Y. 150, 157, 142 N. E. 569; Mason »v. Inter- 
colonial Ry. of Canada, 197 Mass. 349, 83 N. E. 876... .”’ Ibid., at p. 45. 

17 See Dedk, loc. cit., p. 463. 

18‘*When a court appears to have all the elements of jurisdiction of an action, it is not 
improper to require of even a sovereign who would oust it of that jurisdiction that he furnish 
due proof to support his claim.’’ Puente v. Spanish National State, 116 F. (2d) 43, 45 
(C.C.A. 2d, 1940). 

In the case of The Maipo, 252 Fed. 627 (S.D.N.Y. 1918), a Chilean naval transport, 
chartered to a private individual for commercial purposes, was held immune from process in 
& libel for breach of contract. The Chilean Chargé d’ Affaires raised the plea of immunity in 
the form of a suggestion accompanied by a certificate from the Department of State attesting 
his diplomatic character. A similar procedure was followed in The Carlo Poma, 259 Fed. 
369 (C.C.A. 2d, 1919); and The Rogday, 279 Fed. 130 (N.D. Cal. 1920). 

Immunity has also been claimed by counsel for the foreign diplomatic representative ap- 
pearing as amicus curiae: The Athanasios, 228 Fed. 558 (S.D.N.Y. 1915); The Johnson 
Lighterage Co. No. 24, 231 Fed. 365 (D.N.J. 1916); The Roseric, 254 Fed. 154 (D.N.J. 1918); 
and The Adriatic, 258 Fed. 902 (S.D.N.Y. 1918). 20 254 U.S. 522 (1921). 

*1 Merely to allege that the vessel was in the public service and under the control of the 
British Government as an admiralty transport was not enough. These were matters which 
were not within the range of judicial notice and needed to be established in an appropriate 
way. . . . Thus from every point of view it was incumbent on those who called the jurisdic- 
tion in question to produce whatever proof was needed to sustain their challenge.’’ 254 
U. S. 522, 532. 
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. . . It was open to that government to make the asserted public 
status and immunity of the vessel the subject of diplomatic representa- 
tions to the end that, if that claim was recognized by the Executive 
Department of this government, it might be set forth and supported in 
an appropriate suggestion to the court by the Attorney General, or 
some law officer acting under his direction. . . .” 


The failure of the British Government to raise its claim through the usual 
diplomatic channels was, the court declared, ‘‘a marked departure from 
what theretofore had been recognized as the correct practice. . . .”’*8 

The dictum in Ex parte Muir was made the basis of subsequent decisions 
relating to the procedure for raising the claim of sovereign immunity,™ and 
was followed by the Supreme Court in The Navemar. When the libel was 
filed in this case, the Spanish Ambassador addressed a note to the Secretary 
of State on the public character of the vessel and requested him to take 
steps to procure its release. The Department of State replied that it was its 
practice in such cases ‘‘to refrain from taking any action which might con- 
stitute an interference by the executive authorities of this Government 
with regard to the merits of the controversy,” and advised the Ambassador 


#2 252 U.S. 522, 532. 

23 254 U.S. 522, 533. In none of the cases cited (The Cassius, 2 Dall. 365 (1796); The Ex- 
change, 7 Cranch 116 (1812); The Pizzaro, 19 Fed. Cas. No. 11,199 (1852); T’he Constitution, 
[1879] 4 P. D. 39; The Parlement Belge, [1879] 4 P. D. 129, [1880] 5 P. D. 197) was it sug- 
gested that the method of claiming immunity through an appearance by the government or 
its authorized representatives was an exclusive one. Furthermore, no notice is taken of the 
practice which had been followed by the inferior federal courts. See note 19, supra, and 
A. H. Feller, loc. cit., at p. 88. Professor Dedk has suggested that ‘‘A close reading of Ez 
parte Muir . . . would support the view that the distinction drawn by the Court was not 
so much between a special appearance of the foreign state to claim immunity and the asser- 
tion of such claim through the Executive, but rather between the formal presentation of this 
claim by either of these two methods and the informal filing of an amicus curiae affidavit by 
private counsel.’”’ Loc. cit., at p. 460, note 21. 

In The Pesaro, 255 U.S. 216, 218 (1920), the Italian Ambassador presented a suggestion 
to the court that the ship was owned by the Italian Government. The Supreme Court 
decided: ‘‘ Apart from that suggestion, there was nothing pointing to an absence of jurisdic- 
tion. On the contrary, what was said in the libel pointed plainly to its presence. The sug- 
gestion was made directly to the court, and not through any official channel of the United 
States. True, it was accompanied by a certificate of the Secretary of State, stating that the 
ambassador was the duly accredited diplomatic representative of Italy; but, while that 
established his diplomatic status, it gave no sanction to the suggestion. The terms and 
form of the suggestion show that the ambassador did not intend thereby to place himself or 
the Italian government in the attitude of a suitor, but only to present a respectful suggestion 
and invite the court to give effect to it. He called it a ‘suggestion,’ and we think it was 
nothing more. In these circumstances the libelant’s objection that, to be entertained; the 
suggestion should come through official channels of the United States, was well taken.” 
See also Societa Commerciale di Navigazione v. Maru Navigation Co., 280 Fed. 334 (C.C.A. 
4th, 1922). Cf. De Simone v. Transportes Maritimos do Estado, 199 App. Div. 602, 606, 
191 N.Y.S. 864 (1922), in which the Appellate Division said that ‘‘ However the objection 
[to jurisdiction] may be presented by the foreign sovereign, the court must give heed to it.” 
See Feller, loc. cit., pp. 88-90. 
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that his government had the right to appear directly before the court for 
adjudication of its claims. Thereupon, the Ambassador submitted his 
suggestion of immunity to the district court, which held that it failed both 
in form and in substance to conform to the requirements clearly defined by 
the Supreme Court in the Muir case and The Pesaro.” In reversing the trial 
court, the Circuit Court of Appeals held that the Ambassador had followed 
an adequate and permissible procedure,’ and that the allegations contained 
in the suggestion were binding upon the court. As to the latter point, 
Judge Manton said: 


The claim of this public control is borne out by the ambassador’s 
suggestion and his desire to intervene. The allegations of the sugges- 
tion we are bound to accept as conclusive. Ocetjen v. Central Leather 
Co., 246 U. 8. 297, 38 S. Ct. 309, 62 L. Ed. 726; Ricaud v. Amer. 
Metal Co., supra [246 U. S. 304]; The Adriatic, 258 F. 902 (C.C.A. 3). 
It is not for us to determine the validity of the decree affecting property 
within the foreign sovereign’s dominion. If by any misadventure the 
authorized representative of a foreign state should make an unfounded 
suggestion, the proper remedy would be through diplomatic channels 
and not by legal proceedings against an independent sovereign or its 
property.”® 


The Supreme Court considered that the court below had taken ‘‘a mis- 
taken view of the force and effect of the suggestion,’”’ which, ‘‘though suf- 
ficient as a statement of the contentions made, was not proof of its allega- 
tions.”” Speaking for the court, Mr. Justice Stone said: 


Admittedly a vessel of a friendly government in its possession and 
service is a public vessel, even though engaged in the carriage of mer- 
chandise for hire, and as such is immune from suit in the courts of 
admiralty of the United States. . . . And in a case such as the present 
it is open to a friendly government to assert that such is the public 
status of the vessel and to claim her immunity from suit either through 
diplomatic channels or, if it chooses, as a claimant in the courts of the 
United States. 

If the claim is recognized and allowed by the executive branch of the 


%* Ambassador de los Rios to Secretary Hull, Dec. 10, 1936; the Acting Secretary of State 
(Moore) to Sefior de los Rios, Dec. 11, 1936. Cited, Green H. Hackworth, Digest of Inter- 
national Law, II, pp. 449, 450. 

* 17 F. Supp. 647, 649; 18 F. Supp. 153. 

2790 F. (2d) 673, 675, where the suggestion in the present case was held to be distinguish- 
able from that deemed insufficient in The Pesaro, 255 U.S. 216. 

890 F. (2d) 673, 676. In The Adriatic, 258 Fed. 902, 904 (C.C.A. 3d, 1919), the court 
stated that ‘‘On principles of international comity, we feel bound to accept the suggestion 
and avowal of the British ambassador as conclusively establishing both the fact of the 
requisition and its governmental character. Such has been the practice, as to similar facts, 
of the English courts . . . , and quite generally of the courts of this country. ...”’ A 
similar view of the conclusive character of suggestions of immunity was taken in The Maipo, 
252 Fed. 627, 628 (S.D.N.Y. 1918); The Carlo Poma, 259 Fed. 369, 370 (C.C.A. 2d, 1919); 
and The Rogday, 279 Fed. 130 (N.D. Cal. 1920). As to the English practice, see Preuss, 
this JourNnaL, Vol. 35 (1941), p. 267. 
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government, it is then the duty of the courts to release the vessel upon 
appropriate suggestion by the Attorney General of the United States, 
or other officer acting under his direction. . . . The foreign govern- 
ment is also entitled as of right upon a proper showing, to appear in a 
pending suit, there to assert its claim to the vessel and to raise the juris- 
dictional question in its own name or that of its accredited and recog- 
nized representative. .. . 

After refusal of the Secretary of State to act upon the present claim, 
the Ambassador adopted the latter course. His application to be per- 
mitted to appear and present the claim was properly entertained by the 
district court. But it was not bound, as the Court of Appeals thought, 
_to accept the allegations of the suggestion as conclusive. The Depart- 
“ ment of State having declined to act, the want of admiralty jurisdiction 

because of the alleged public status of the jvessel and the right of the 

Spanish Government to demand possession of the vessel as owner as it 

so elected, were appropriate subjects for judicial inquiry upon proof of 

the matters alleged.*® 


The above decision definitely establishes the principle that a suggestion of 
immunity by a foreign sovereign with respect to property which is the sub- 
ject-matter of a suit is not conclusive upon the courts. The suggestion 
constitutes merely a statement of the claim by the foreign state, and is not 
proof of the allegations contained therein. It gives to the foreign govern- 
ment only the right to intervene and prove that it owns or possesses the prop- 
erty in question. This much may be considered as settled in cases where 
there is ‘‘apparent jurisdiction.””’ But the implications of the dictum con- 
cerning the force and effect of a suggestion of immunity emanating from the 
Executive are left uncertain. The Supreme Court has said that where the 
claim of the foreign government has been “‘recognized and allowed”’ by the 
executive branch it is the ‘‘duty” of the court to relinquish its jurisdiction. 
The difficulty arises in determining, from the vague and ambiguous language 
in which the attitude of the Executive is ordinarily expressed, precisely what 
claims have been so “‘recognized and allowed.” In only two cases has the 
Executive made an affirmative motion to dismiss a suit for want of jurisdic- 
tion over a foreign sovereign.*® In a few cases, the Executive has expressly 
indicated its disapproval of the claim of immunity; *! and in others it has de- 
clined to make the requested suggestion.** Ordinarily it will merely trans- 
mit the statement of the foreign government’s claim to the appropriate court, 
without taking any definite position as to its merits. In a number of cases 
the courts have declined to exercise jurisdiction even though the Executive 
has accompanied its statement of the foreign government’s contentions with 

29 303 U. S. 68, 74, 75. 

% The Schooner Exchange v. McFaddon, 7 Cranch 116 (1812); Hassard v. United States 
of Mexico, 173 N. Y. 645, 66 N. E. 1116 (1908). 

31 The Pesaro, 277 Fed. 473, 479 (1921). See also the exchange of communications relat- 
ing to this case between the Italian Ambassador and the Department of State. Hackworth, 


Digest of International Law, II, pp. 437, 438. 
% As in The Navemar. 
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an express disavowal of any desire to encroach upon the functions of the 
court or to influence its decision.** An exception is found in the case of 
Lamont v. Travelers Insurance Company, wherein the New York Court of 
Appeals held that the mere transmittal of a suggestion by the Department 
of State was not such a recognition and allowance of the claim of immunity 
as to be binding upon the court, but constituted a mere assertion without 
proof that the property in question belonged to the foreign sovereign, leaving 
to the court the problem of examining the claim.** This decision, however, 
was disapproved by a federal district court in the case of Sullivan v. State 
of Sao Paulo, in which a suggestion from the Department of State, expressed 
in terms quite as vague as those employed in the Lamont case, was held to 
be conclusive in effect.*® 


33 The suggestions transmitted by the Executive are regularly terminated by the state- 
ment that they have been presented as ‘‘a matter of comity . . . for such consideration as 
the court may deem necessary and proper.”’ See, for example, the instructions from the 
Department of State to the United States Attorney in the case of The Cucuta. Hackworth, 
Digest of International Law, II, p. 447. 

34281 N. Y. 362, 24 N. E. (2d) 201 (1939); this JourNat, Vol. 34 (1940), p. 349. The 
suggestion submitted in this case by the Secretary of State, through the Attorney General, 
was in the form described in note 33, supra. 

In Ulen & Co. v. Bank Gospodarstwa Krajowego, 261 App. Div. 1, 24 N.Y.S. (2d) 201 
(1941), an action was brought against the defendant bank, which claimed immunity as an 
instrumentality of the Polish State. After the commencement of the action, the Polish 
Ambassador addressed a note to the Secretary of State, asserting that the defendant 
claimed immunity and requesting that the court be advised of the position taken by the 
Polish Government. The Secretary of State thereupon requested the Attorney General to 
instruct the proper United States Attorney to appear before the court and present the 
Polish Government’s position “without argument or comment on his part other than to 
state that the statements of the Government of the Republic made in its behalf by the 
Polish Ambassador at Washington are brought to the attention of the court as a matter of 
comity between the United States and the Republic of Poland, a sovereign State duly recog- 
nized by the United States.’’ Concerning the effect of this suggestion, Judge Close said: 
“Tt is urged that the action of the State Department amounted to a recognition and allow- 
ance of the defendant’s claim to immunity by the executive branch of the United States 
Government. If that were a correct interpretation, the court would have been obliged, 
without further inquiry, to accept the claim of immunity and decline jurisdiction. Com- 
pafifa Espafiola de Navegacién Maritima, 8S. A. v. The Navemar, 303 U. S. 68, 58 S. Ct. 
432, 82 L. Ed. 667. It is quite plain, however, that the State Department did not under- 
take to recognize the claim as valid or to influence the action of the court. It took a position 
of courteous neutrality. This left the court free to determine the question of jurisdiction, 
uninstructed by the executive branch of the government. Lamont v. Travelers Ins. Co., 
281 N. Y. 362, 24 N. E. (2d) 81; Hannes v. Kingdom of Roumania Monopolies Institute, 
260 App. Div. 189, 20 N.Y.S. (2d) 825.” 24 N.Y.S. (2d) 201, 204 (1941). 

5 36 F. Supp. 503 (E.D.N.Y. 1941). In this case the court expressly inquired of the 
Department of State whether it had ‘‘recognized and allowed’’ the claim of immunity made 
by the defendant. In reply the Counselor of the Department of State said: ““The Depart- 
ment’s earlier statements on this subject were not intended to indicate that it had ‘recog- 
nized and allowed’ the claim of immunity as a conclusion of law, but rather were intended, 
as indicated, to show that the Department felt that a prima facie case had been made out 
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The decision of the Supreme Court in the case of The Navemar provides a 
method whereby the unsatisfactory situation resulting from the present 
conflict of authorities may be resolved. It is open to the Department of 
State to ‘‘recognize and allow” the claim of the foreign state to immunity 
whenever the diplomatic interests of the United States so require. No 
question of a violation of the principle of the separation of powers is involved, 
in view of the position which the courts themselves have assumed. The 
underlying reason for the deference shown by the courts to the executive 
branch in questions touching sovereign immunity is that ‘‘it makes for bet- 
ter international relations, conforms to diplomatic usage in other matters, 
accords to the Executive Department the respect rightly due to it, and 
tends to promote harmony of action and uniformity of decision.” *® But the 
stand taken by the Executive can be conclusive on the courts only when it is 
expressed in conclusive language, and the Department of State is now 
scarcely in a position to complain if its customarily ambiguous utterances 
lead to an unnecessary concession of immunity in some jurisdictions and to 
its unwarranted refusal in others.*” 

Since the Executive declined to make the requested suggestion of im- 
munity, the Spanish Ambassador was compelled to furnish proof of his alle- 
gations concerning the possession and ownership of The Navemar. It has 
been pointed out that the Ambassador, in seeking to intervene, sought in 
reality to do two things: “The first was to secure judicial recognition of the 
claim that the ship was a public vessel and entitled as such to immunity 
from the local jurisdiction. The second was to gain judicial respect for the 
Spanish governmental title (acquired before the ship had reached American 
waters) and right to possession of the vessel.” ** It was the contention of 


by the Government of Brazil, which justified the Department in having the statements pre- 
sented to the court for its consideration. The Department’s action necessarily implied an 
acceptance, as true, of the statements of fact made by the Brazilian Government. It was 
felt, however, that the ultimate decision of the question of immunity . . . should be left 
to the court. The action taken by the Department in these cases was similar to that taken 
in other cases where the Department felt that there was merit to the contention of the for- 
eign government but did not undertake to pass upon such contention as a conclusion of law.” 
Quoted in footnote 2 to Judge Moscowitz’ opinion, ibid., at p. 504. In holding that this 
statement was controlling, the court said: “If, where the claim of immunity is recognized 
and allowed by the executive, the court must relinquish jurisdiction, it is difficult to see why 
the same finality should not be given to the sovereign’s presentation of facts where the same 
has been accepted as true by the executive branch of the government, as has been done 
herein. Thesame theories upon which one rests, are the basis of the other. If the word of 
a sovereign is not to be questioned where accepted by the executive, then the rule applies 
equally to the case where the executive accepts as true only the facts, and by reason of lack 
of desire to usurp judicial functions does not pass upon the ultimate legal question of im- 
munity.” IJbid., at p. 506. 
86 Ex parte Muir, 254 U. 8. 522, 533 (1921). 
37 See 50 Yale Law Journal (1941), pp. 1092, 1093. 
38 ©. C. Hyde, “Concerning The Navemar,” this JourNAL Vol. 33 (1939), p. 531. 
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the Spanish Government that it had obtained possession, as well as owner- 
ship, of The Navemar in Argentina through notification of the decree of 
requisition to the master, and the endorsement by Spanish consuls of the 
ship’s roll and register with the statement that the vessel had become ‘‘the 
property of Spain.” *® The district court, in denying the motion to vacate 
the default decree, held that the Spanish Government had failed to show 
that it had taken actual possession of the vessel and was operating it in the 
public service and interest.‘° On the second application, the court reviewed 
the conflicting evidence bearing upon the question, and concluded that it 
was ‘‘clear beyond peradventure that prior to the seizure of the steamship 
Navemar in territorial waters of the United States by the committee of the 
crew, the steamship Navemar was never in the possession of the Republic of 
Spain.” At most, only a ‘‘constructive possession” could be asserted, but, 
the court stated: 


Neither under the law of nations nor of local law is authority cited 
which impels a holding that such “constructive possession”’ is the equiv- 
alent of physical possession. So far as can be ascertained, certainly in 
none of the classic cases decided either in the United States or in 
England has such an issue been determined.“ 


89 The suggestion filed by the Ambassador, through the Acting Consul General, read in 
part: ‘“‘The said Louis Careaga in his official authority and capacity aforesaid (as Acting 
Consul General) represents to this Honorable Court that in the month of October, 1936, the 
Consul General of the Republic of Spain at Rosario, Argentina, pursuant to instructions 
from the General Director of the Spanish Merchant Marine, took possession of the said 
Steamship Navemar, in the name of the Republic of Spain under decree of the Republic of 
Spain dated the 10th day of October, 1936, whereby the said Steamship Navemar then and 
there became and at all times since has remained the property of the Government of the 
Republic of Spain.” 

4017 F. Supp. 647, 650 (E.D.N.Y. 1936). 

“18 F. Supp. 153, 157 (E.D.N.Y. 1937). Judge Galston, in holding that the Spanish 
Government had failed to establish possession emphasized the following points: that the 
vessel, up to the time of its seizure at New York, was manned by officers and crew in the 
employ of the libelant; that its privately-owned cargo was delivered to the consignees at 
New York; and that the freight was collected by the master in behalf of the charterer. 
Evidence pointing to submission by the master to the decree of requisition was either ig- 
nored or discounted. The affidavit filed by the Acting Consul General alleged that the mas- 
ter had sent a cable from Buenos Aires to the Director of Navigation in Spain, stating that 
he had been authorized by the Consul General at Buenos Aires to proceed to New York. 
Furthermore, a member of the crew had testified that the master had called the crew to- 
gether at Buenos Aires, informed them of the attachment of the vessel, and stated that he 
would henceforth act as the legitimate representative of the Republican Government. 
This statement was denied by the master. On December 7, 1936, the master wrote to the 
charterer of The Navemar that ‘Since October 28th (1936) I have been operating under orders 
of the Spanish Consul at Buenos Aires. . . . Since arriving at New York I have presented 
myself to the Spanish Consul here and he has given me orders that the steamship ‘Navemar’ 
is still to be held at the disposal of the Spanish Government.”” On December 2, 1936, the 
master signed a receipt acknowledging that the Consul General at New York had given him 
$300 as an advance to attend to the expenses of the vessel. It was held by the district 
court and by the Supreme Court, for reasons which seem unconvincing, that the above acts 
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The Circuit Court of Appeals held, on the contrary, that constructive 
possession was sufficient and that, for purposes of immunity, it is ‘‘as effica- 
cious as actual possession asserted through the government’s own officers.”” “ 

This doctrine was disapproved by the Supreme Court, which insisted upon 
the necessity of actual possession as prerequisite to immunity. Agreeing 
with the conclusion of the district court that the evidence at hand did not 
support the claim that The Navemar had been in the possession of the 
Spanish Government, Mr. Justice Stone said: 


The decree of attachment, without more, did not operate to change 
the possession which, before the decree, was admittedly in petitioner. 
To accomplish that result, since the decree was in invitum, actual pos- 
session by some act of physical dominion or control on behalf of the 
Spanish Government was needful, The Davis, 10 Wall. 15, 21; Long 
v. The Tampico, 16 Fed. 491, 493, 494; The Attualita, supra [238 Fed. 
909]; The Carlo Poma, 259 Fed. 369, 370, . . . or at least some recog- 
nition on the part of the ship’s officers that they were controlling the 
vessel and crew in behalf of their government. Both were lacking, as 
was support for any contention that the vessel was in fact employed in 
the public service.“ 


did not show possession on the part of the Spanish Government or offset other evidence 
that the master was acting at all times for the owner of the vessel. See also the review of 
the evidence by the district court, 24 F. Supp. 495 (E.D.N.Y. 1938). 

#90 F. (2d) 673, 677 (C.C.A. 2d, 1937). 

48 303 U. S. 68, 75, 76 (1938). 

A close reading of the opinions of Judge Manton and Mr. Justice Stone shows that they 
are probably agreed as to the necessity of possession as a ground for immunity, but that they 
are in disagreement as to the facts upon which the alleged possession of the Spanish Govern- 
ment was based, and as to the definition of ‘“‘possession’’. Judge Manton’s reasoning is not 
free from ambiguity. The Spanish Government, he said, obtained “constructive posses- 
sion”’ of the vessel by ‘‘subjecting it to its control.”’ 90 F. (2d) 673, 677. The Navemar, 
although in Argentine waters at the time the decree of requisition was issued, was subject to 
the jurisdiction of the Spanish Government since it was to be considered, “‘constructively, 
at least, as part of the territory of the sovereign whose flag it flies. . . .’’ Ibid., at 676. 
This would seem to imply that in Judge Manton’s opinion the mere act of requisition, un- 
accompanied by any taking of actual possession, suffices as a basis for immunity. But this 
doctrine of “‘control,’”’ which is based upon that of the “quasi-territoriality ’’ of ships, is not, 
it is believed, a part of the ratio decidendi, for Judge Manton goes on to point out that, ac- 
cording to his view of the evidence, the master had acted under the instructions of the 
Spanish Government from the time he was notified of the decree of requisition. It appears, 
therefore, that in his opinion such possession, obtained through recognition of the requisition 
by the master, constitutes ‘‘constructive possession,’ as distinguished from possession 
through the government’s own officers. In support of his position he cites Hyde, Interna- 
tional Law, II, pp. 444, 445, who states that ‘When . . . the officers acknowledge the duty 
to obey the governmental assertion of control and act accordingly, the circumstance that 
the vessel is neither owned nor actually possessed by the requisitioning State would appear 
to be immaterial. In such case the dedication of the ship to the public service would seem 
to render the constructive possession by the sovereign as efficacious for purposes of exemp- 
tion as actual possession manifested by the assertion of control through the medium of its 
own officers.”’ ‘‘Constructive possession,” so understood, is clearly within the requirements 
for immunity laid down by Mr. Justice Stone, who pointed out that in the case of The Jupiter 
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In imposing this strict test of possession, the Supreme Court was applying 
a doctrine which had been developed by analogy from cases involving 
property of the United States.“4 Possession by officials of the requisitioning 
government or through the ship’s officers acting in its behalf, and not the 
appropriation and dedication of the vessel to the public service under govern- 
mental authority, was emphasized as being essential for immunity.“ The 


(No. 3), (1927) P. 122, on which respondent relied, the master had repudiated the possession and 
ownership of the plaintiffs and held the vessel for the claimant government. 303 U.S. 68, 76. 

44 The doctrine that actual possession is required for claiming immunity appears to have 
its origin in The Davis, 10 Wall. 15 (U. S. 1869), in which a lien for salvage claims was en- 
forced against cotton owned by the United States, but in the possession of a common 
carrier. In Longv. The Tampico, 16 Fed. 491 (S.D.N.Y. 1883), two revenue cutters built for 
the Mexican Government and en route for Mexico in the hands of a bailee were held subject 
to salvage claims; and in The Beaverton, 273 Fed. 539 (S.D.N.Y. 1919), a vessel chartered, 
but not possessed, by the French Government was held subject to a libel. See also The 
Johnson Lighterage Co. No. 24, 231 Fed. 365 (D.N.J. 1916). The principle was stated by 
Ward, J., in the case of The Carlo Poma, 259 Fed. 369, 370 (C.C.A. 2d, 1919), as follows: 
“The law of the United States is the same [as that of England], except that the immunity 
of property of a sovereign, whether the United States or a foreign sovereign, depends, not 
merely upon the ownership, but also upon the actual possession by the sovereign of the 
property at the time process is served.’’ See Riesenfeld, 25 Minnesota Law Review (1940), 
pp. 36-45. 

45 The Supreme Court stressed the fact that in the case of The Cristina, [1938] A. C. 485, 
the possession taken in behalf of the claimant government was actual, and that the master 
and crew were in the pay of the Spanish Government. 303 U.S. 68, 76. This latter point 
was deemed to be decisive in The Attualita, 238 Fed. 909 (C.C.A. 2d, 1916), in which an 
Italian ship, requisitioned by the Italian Government, was held subject to a libel. It ap- 
peared that the vessel was hired by the Italian Government at a fixed rate, and was navi- 
gated by officers and a crew employed by the owners, who paid their wages and other ex- 
penses of the ship. These facts were also referred to, as negativing the claim of the Italian 
Government to possession, by the Secretary of State in his reply to the protest of the Italian 
Ambassador following the decision in The Attualita. Hackworth, Digest of International 
Law, II, p. 426. Compare The Roseric, 254 Fed. 154 (D.N.J. 1918), a case in which the 
facts are practically identical. In dismissing a libel against a ship requisitioned by the 
British Government, Rellstab, J., stated: ‘‘The British Government, in the exercise of its 
sovereign powers, took the Roseric and devoted it to its own purposes. That no change 
in the officers and crew took place, and that they continued in the employment of the ship’s 
owner, is unimportant. The ship, its owner, officers and crew were under the compulsion 
of sovereignty. . . . Whether the government should operate the ship by the owner’s officers 
and crew or others was for the sovereign’s exclusive determination. The effect of its requisi- 
tion was to put the ship and its equipment into the public service. The officers and crew, 
as well as the ship, for the time being became the sovereign’s instrumentalities, and what- 
ever possession of the ship they obtained by reason of this employment was the sovereign’s 
possession while the requisition was in force. In legal effect a ship so subjected to vis major 
is no less in the possession of the sovereign than if he had taken it over by a regular charter 
or had manned it by his navy. . . . It is not the ownership or exclusive possession of the 
instrumentality by the sovereign, but its appropriation and devotion to such [public] 
service, that exempts it from judicial process. That in such use the owner of the instru- 
mentality, through its servants, is permitted to remain in physical possession thereof . . . 
is of no moment, where, as in this case, the ship and its entire equipment is under the ab- 
solute dominion of the sovereign.” Jbid., at 160, 161, 162. 
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question had never before been squarely before the Supreme Court, and the 
inferior federal courts were disagreed. In a number of cases it had been 
held or intimated by way of dictum that the act of requisition alone is opera- 
tive to confer immunity, even though it is in invitum and unaccompanied 
by any actual taking of possession.** But these earlier decisions must now 
be considered to have been overruled by the decision of the Supreme Court 
in the case of The Navemar. Nearly all had their origin in the period of the 
World War, when the national interests of the United States required that 
there should be no obstruction of the wartime efforts of its cobelligerents.* 
It may be argued that the exigencies of civil conflict are quite as urgent as 
those of international war, and the Supreme Court might well have relaxed 
its strict requirements as to possession in favor of a government which was 
struggling for its existence against its domestic and foreign enemies. But 
in recent years there has been a discernible judicial trend toward the restric- 
tion of state immunity in both its procedural and substantive aspects, and 
the decision in The Navemar is in conformity with this tendency. 

Although the Spanish Government was held to have failed to dispossess 


@ See The Roseric, note 45, supra, and 37 Columbia Law Review (1937), p. 658. The fol- 
lowing are not strictly immunity cases, but they present a close analogy. In Earn Line 
S. C. Co. v. Sutherland S. C. Co., Ltd., 254 Fed. 126 (S.D.N.Y. 1918), it was held that requi- 
sition of a British vessel by the British Government was an excuse for breach of contract 
under a time charter excepting restraints of princes. The court rejected libelant’s conten- 
tions that the requisition had become effective, not by reason of its notification to the owner, 
but because of the owner’s acquiescence therein; and that the restraint of princes clause 
refers merely to physical restraint. Concerning the first point, L. Hand, J., stated: ‘It 
appears to me somewhat naive to suppose, under such circumstances as then existed, that 
the British Admiralty made requisitions dependent upon the consent of the shipowner.” 
Ibid., at 129. In affirming, Hough, J., held that the second proposition was untenable, and 
that the requisition was a command having the force of law, even in the absence of any seiz- 
ure, actual or threatened, by the British authorities. The Claveresk, 264 Fed. 276 (C.C.A. 
2d, 1920). See also The Adriatic, 258 Fed. 902, 904 (C.C.A. 3d, 1919). In The Athan- 
asios, 228 Fed. 558 (S.D.N.Y. 1915), a libel against a Greek vessel requisitioned by the 
Greek Government was dismissed, and performance of contract held to have been prevented 
by restraint of princes. The court said: ‘‘This Greek steamer cannot fulfill her charter 
without lawfully clearing from this port; she cannot clear without her papers; the Greek 
consul has them, under orders from his government to see to it that the vessel loads for gov- 
ernmental purposes. . . . There is certainly no power in any court of the United States to 
prevent or undo this act of the Greek king and his consul. It is of no moment whether the 
Greek municipal law is being correctly interpreted by the various Greek officials concerned— 
the restraint is actual and is governmental. Restraint need not be by physical force. . . . 
It is unnecessary to parade the opinions; the essential holding is that restraint which fulfills 
the exception must be actual, not potential or probable, and must emanate from recognized 
authority, not, e.g., the brute power of a pirate. I am quite unable to conceive any more 
actual restraint than is here present. The Athanasios has been in effect seized by the Greek 
consul, evidently much against the will of her owner and master.”’ Jbid., at 560, 561. The 
English decisions are similar: Sanday & Co. v. British and Foreign Marine Ins. Co., [1915] 2 
K. B. 781; Capel v. Soulidi, [1916] 2 K. B. 365; Furness, Withy & Co. v. Rederiaktiegolabet 
Banco, [1917] 2 K. B. 873. 

47 See the remarks of Rellstab, J., in The Roseric, 254 Fed. 154, 156, 160. 
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the owner prior to the entry of The Navemar into American waters, it had 
obtained de facto possession through seizure of the vessel in New York Har- 
bor by a committee of the crew purporting to act in its behalf. Thedistrict 
court held, and the Supreme Court agreed, that no claim of immunity could 
be founded upon possession so obtained. Holding that possession must be 
peaceably acquired, Judge Galston said: 


. . . The facts disclose that disregarding the orderly processes of the 
local law, an attempt was made forcibly to seize property within the 
sovereign domain of the United States. It is extremely difficult to 
believe that the claim of immunity set up herein by the Spanish Consul 
General, appearing for the Spanish Ambassador, can stem from such 

Baldly, the question presented is whether a foreign nation can by 
edict confiscate property not within its sovereign domain nor otherwise 
within its possession or control, seize such property within the sovereign 
domain of another power, and claim immunity from suits in the courts 
of such latter nation. In all reason the answer to such question must 
be in the negative.*8 


It is implied that it was neither the taking of possession in American waters, 
nor the fact that it was effected by acts which might constitute a tort 
against the owner, that excluded the claim to immunity. It seems probable 
that de facto possession obtained without the use of violence, actual or po- 
tential, would have sufficed, even in the absence of any recognition on the 
part of the master that he was controlling the vessel in behalf of his govern- 
ment. But the action of the crew in seizing the vessel while the master was 
ashore, and their threat to detain him should he return, was deemed to have 
constituted a breach of the peace in contempt of the local law.** 


4818 F. Supp. 153, 158 (E.D.N.Y. 1937). 

‘9 In the case of The Cristina, [1938] A. C. 485, the House of Lords held that possession 
might be taken in British waters, provided that this could be done without public disorder 
or overt resistance. It was considered that no breach of the peace had in fact occurred, 
although the Spanish consul had boarded the vessel and broken into the master’s cabin in 
order to obtain the ship’s papers. Jbid., at 493, 509, 514, 517. 

De facto possession, obtained by a requisitioning government outside the territorial waters 
of the United States would apparently be respected in all cases. The method by which such 
possession was obtained, whether by force or by acts in violation of the law of the foreign 
state, would be immaterial. The question whether the vessel was subject to the jurisdic- 
tion of the foreign state at the time of seizure would be relevant only in cases involving the 
title and right to possession (or in cases involving the rights of a transferee of title from the 
requisitioning state). It would not arise in a case in which immunity, based on de facto 
possession obtained outside the territorial limits of the state of the forum, is claimed. Cf. 
El Condado, 63 LI. L. Rep. 330; this JourNat, Vol. 35 (1941), pp. 276-280. 

At the second trial in the case of The Navemar, the district court raised the question 
whether the crew was authorized by Spanish law to take possession in behalf of their govern- 
ment. 24 F. Supp. 495, 497 (E.D.N.Y. 1938). This was clearly irrelevant, since the seizure 
was ratified by the Spanish Ambassador and thereby became a governmental act not open 
to examination by the courts, unless required by some compelling reason of public policy 
(in the instant case, because the seizure was effected in disregard of the orderly processes of 
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The question whether a foreign government may claim immunity for a 
vessel which it has requisitioned and peaceably reduced to possession in 
American waters was answered affirmatively in the case of Ervin v. Quin- 
tanilla,®° decided some months after the decision of the Supreme Court in 
The Navemar. The San Ricardo, property of a Mexican corporation, was 
at the port of Mobile, Alabama, for the purpose of repairs when it was 
requisitioned by decree of the Mexican Government. The Mexican consul 
stationed at New Orleans proceeded to Mobile in accordance with instruc- 
tions from his government, and there received the consent of officers and 
crew to the requisition, and ‘peaceably, but fully and completely, and in 
every way possible, took possession of the vessel for the Republic of Mex- 
ico.”’*! Shortly thereafter, the temporary receiver for the assets of the owner 
filed a possessory libel against the vessel, and the Mexican Chargé d’ Affaires 
appeared specially toclaimimmunity.” The district court dismissed the libel 
for want of jurisdiction, and the decree was affirmed by the Circuit Court of 
Appeals. Rejecting the contention of appellant that possession, in order to 
found a claim of immunity, must have begun before the vessel entered 
American waters, Judge Hutcheson said: 


No case has been cited, none can be found in any jurisdiction, hold- 
ing that possession of a ship, taken by a friendly foreign power in the 
waters of another government, peaceably and without the exercise of 
force, involving neither breach of its peace nor other violation of the 
municipal laws of that government, is ineffective to support the foreign 
government’s immunity. 

It is of course true that no foreign government may, in breach of our 
laws, or against our consent, exercise any act of sovereignty here. . . . 
The taking possession in this case was not an act of sovereignty in the 
sense appellant means, the exertion of superior force, in order, without 
our consent, to violate our sovereignty or override the operation of our 
laws. It was merely a series of physical acts done by the consular 
representative of Mexico in its behalf, and of acceptance of those acts 
by the Master and the crew, and by the shipbuilding company, all of 
this accomplished peaceably, completely without disorder, and entirely 
in subordination to the sovereignty and laws of the United States.* 


the local law). See Banco de Espafia v. Federal Reserve Bank of New York, 28 F. Supp. 
958, 972 (S.D.N.Y. 1939); affirmed, 114 F. (2d) 438, 443, 444 (C.C.A. 2d, 1940). 

In several cases the validity of requisitions by the British Government has been chal- 
lenged on the ground that they were contrary to British law. It was uniformly held that 
the requisition was a governmental act, the legality of which could not be inquired into by 
J the courts. The Adriatic, 258 Fed. 902, 903 (C.C.A. 3d, 1919); The Claveresk, 264 Fed. 276, 

281 (C.C.A. 2d, 1920); The Texas Co. v. Hogarth Shipping Co., Ltd., 256 U. S. 619, 628 
(1920); The Island of Mull, 278 Fed. 131, 132 (C.C.A. 4th, 1921). 

5°. 99 F. (2d) 935 (C.C.A. 5th, 1938); cert. denied, 306 U.S. 635 (1939). 5 Tbid., at 937. 

8 A request by the Chargé d’ Affaires that the Department of State recognize and allow 
the claim of the Mexican Government to immunity was refused on the same grounds as in 
The Navemar. Hackworth, Digest of International Law, II, pp. 455, 456. 

5399 F. (2d) 935, 940. Judge Hutcheson considered that the taking of possession in 
waters of the United States, in pursuance of a decree of requisition issued in Mexico, was 
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Prior to the decision of the Supreme Court in The Navemar, the issue was 
that of immunity. Although the Spanish Government had related its claim 
to the decree of requisition, as one of the acts by which its alleged possession 
was taken, this did not put at issue its title and right to possession.** Having 
denied immunity, the Supreme Court referred back only this latter question 
for determination at the second trial. It was necessary, therefore, to consider 
what effect should be given to the decree of requisition, and whether it was 
operative to transfer title to a vessel outside Spanish waters. The district 
court considered that the decree was in effect a penal statute, unenforceable 
in the courts of the United States.*>5 The Circuit Court of Appeals disagreed 
with the court below as to the nature of the decree in question. Judge 
Augustus Hand took the view that there was no public policy against the 
enforcement of an expropriation decree merely because it furthers a govern- 
mental interest of a foreign state.** Furthermore, there was no proof that 
the owner was to receive no compensation, and it was not to be assumed that 
the provisions of the Spanish Constitution prohibiting the confiscation of 
private property would be disregarded.'7 Even if the decree were of a con- 
fiscatory nature, it was applicable to property which was within the juris- 


“no different in incidents, quality and effect from one taken by a voluntary transfer.” 
Although he carefully pointed out that the sole issue was that of possession, he intimated 
that he would consider that the requisition was operative to transfer title and right to 
possession of the vessel to the Mexican Government, if the issue were raised in a proper case. 
Ships, he implied, may be governed by principles other than those applicable to chattels on 
land: ‘‘Whether the maintenance of this view as to taking possession of ships in our waters 
will, as appellant maintains, result in its being extended to things seized on land, so as to 
lead to the imagined situation of the property of nationals of a foreign country being seized 
from them in this country under the authority of a foreign expropriation decree, we need not 
seriously consider, for it is not before us. It may be that since a vessel is considered con- 
structively a part of the territory of the sovereign whose flag it flies, and is subject on the 
high seas or in territorial waters to the jurisdiction of that sovereign, The Navemar, 2 Cir. 
90 F, 2d 673, 676, and cases cited (c/f The Cristina, supra), the taking possession of a ship in 
navigable waters presents an entirely different question from the taking possession of prop- 
erty on land. It is not necessary, however, for us to so decide.’ Jbid., at p. 941. 

See Yokahama Specie Bank, Ltd. v. Chengting T. Wang, 113 F. (2d) 329 (C.C.A. 9th, 
1940), in which jurisdiction over a Chinese vessel, expropriated by the Chinese Government 
while it was at the port of San Francisco, was declined. The court held that the expropria- 
tion was accomplished peaceably, and that since China was not a formal belligerent, no 
breach of American neutrality was involved. See Riesenfeld, 25 Minnesota Law Review 
(1940), pp. 53-55. 

54 See Ervin v. Quintanilla, 99 F. (2d) 935, 939 (C.C.A. 5th, 1938). 

5524 F. Supp. 495, 500, 501 (E.D.N.Y. 1938). 

56 102 F. (2d) 444, 449 (C.C.A. 2d, 1939), citing Mr. Justice Stone’s concurring opinion in 
United States v. Belmont, 301 U. S. 324, 334 (1937). 

57 102 F. (2d) 444, 449. Article 44 of the Spanish Constitution of 1931 provides: ‘‘. . . La 
propriedad de toda clase de bienes podrd ser objeto de expropriacién forzos a por causa de 
utilidad social mediante adecuada indemnizacién. . . . En ningtin caso se impondra la 
pena de confiscacién de bienes.”” The decree of October 10, 1936, moreover, provided for 
the assumption by the Spanish Government of all obligations of the owner to creditors. 


54 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


diction of Spain at the time it was issued, and should, therefore, be given 
effect. On the authority of Crapo v. Kelly,5* Judge Hand considered that 
ships were ‘‘quasi-territorial’”’ and that The Navemar was subject to the 
jurisdiction of Spain, although without its territorial limits on the date of 
requisition. Applying this doctrine to the present case, he said: 


.. . We are not enforcing claims of another state to property be- 
yond its jurisdiction, as would have been the case if the subject-matter 
had been a chattel that was within the State of New York when the 
appropriation became effective. The situation here resembles that of 
the appropriation of tangibles within the confines of Spain which after- 
wards reached our shores. There we should recognize the title ac- 
quired under the laws of the foreign state. Oetjen v. Central Leather 
Co., 248 U. S. 297, 38 S. Ct. 309, 62 L. Ed. 726; Princess Paley Olga »v. 
Weisz, (1929) 1 K. B. 718, 723, 731, 735, (C. A.). Cf. Salimoff & Co. 
v. Standard Oil Co., 262 N. Y. 220, 186 N. E. 679, 89 A.L.R. 345. In 
either situation the decree of the foreign state is recognized as passing 
title because jurisdiction is held to exist.5® 


In order to reach the above result it was perhaps unnecessary to lean so 
heavily upon the doctrine of the ‘‘quasi-territoriality”’ of ships, which, as 
Mr. Justice Van Devanter has said in Cunard S. 8S. Co. v. Mellon, is “a 
figure of speech, a metaphor.’ Jurisdiction over ships, it is true, “partakes 
more of the characteristics of personal than of territorial sovereignty,” © 
but its unique basis cannot be fully explained in terms of either. It is 
arguable that where a government has jurisdiction, whether personal or 
territorial, over the owner or those who have custody of a vessel, the vessel 
itself is within the jurisdiction of that government for purposes of subjecting 
it to a decree of requisition.*' Although it has never been formulated in ex- 
press terms, this proposition seems to have been necessarily implied in a 
number of decisions which have held requisition decrees to be binding, 
whether the notification reached the vessel in national waters, on the high 
seas,® in a port of the state of the forum,“ or in a port of a third state. 
In none of these cases was it assumed that the application of a decree of 
requisition to a vessel on the high seas was invalid as constituting an extra- 
territorial exercise of state authority. 

The decisions of the United States courts in ship requisition cases, and 


58 16 Wall. 610 (1873). 

59 102 F. (2d) 444, 449. ‘‘Even if the decree might not be effective while The Navemar 
was at Buenos Aires, nevertheless it was an instrumentality of expropriation that would 
become operative upon the vessel as soon as she reached the high seas.” Id., loc. cit. 

60 262 U. S. 100, 123 (1923). 

61 See 37 Columbia Law Review (1937), p. 658. 

* The Texas Co. v. Hogarth Shipping Co., 256 U. S. 619 (1920). 

63 Linea Sud-Americana, Inc. v. 7,295.40 Tons of Linseed, 29 F. Supp. 210 (S.D.N.Y. 1939). 

The Athanasios, 228 Fed. 558 (E.D.N.Y. 1915); The Adriatic, 258 Fed. 902 (C.C.A. 3d, 
1921). 

6 The Luigi, 230 Fed. 493 (E.D. Pa. 1916); The Claveresk, 264 Fed. 276 (C.C.A. 2d, 1920). 
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particularly in the case of The Navemar, have raised a number of questions 
which remain unanswered. The following propositions, which relate solely 
to the substantive aspects of the law, seem, however, to be well settled: 

(1) Actual possession of a requisitioned ship by the requisitioning govern- 
ment is essential to found a claim of immunity. Possession must be estab- 
lished through some act of physical control by agents of the requisitioning 
government, or by recognition on the part of the ship’s officers that they are 
acting in behalf of the requisitioning government. 

(2) In order to found a claim of immunity, possession need not be taken 
with the consent of the owner, nor need it be acquired by means which are in 
conformity with the law of the requisitioning state; if possession is taken in 
American waters, however, it must not involve the use of force or a breach 
of the peace. 

(3) For purposes of requisitioning, a national vessel is considered as 
“‘quasi-territorial.”” Therefore, the requisitioning of a ship while it is on the 
high seas (or, semble, while it is within the territorial waters of another 
state) is not an extraterritorial exercise of state authority.” 


66 The courts of the United States were not called upon to decide any cases involving the 
status of General Franco’s Nationalist Government prior to its recognition as the Govern- 
ment of Spain. Asan unrecognized government, it would almost certainly have been denied 
the right to maintain a suit, The Penza, 227 Fed. 91 (E.D.N.Y. 1921); R.S.F.S.R. v. Cibrario, 
235 N. Y. 255 (1923); and it would have been immune from direct suit, Wulfsohn v. 
R.S.F.S.R., 234 N. Y. 372 (1923); Nankivel v. Omsk All Russian Government, 237 N. Y. 
150 (1923). But in cases in which it did not appear as a formal party, as in suits against a 
ship, it would have been denied immunity under the rule of Ex parte Muir, 254 U. S. 522 
(1921), since the State Department would have refused to make any suggestion to the 
court, and the unrecognized government, in the absence of diplomatic representation, would 
have been unable to intervene to raise the claim of immunity, The Gul Djemal, 264 U. S. 90 
(1924). If, however, the requisition by the unrecognized government had become operative 
upon a ship in territorial waters under its de facto control (or, perhaps, upon a ship registered 
at a port under its de facto control), the rights of a transferee of title would have been pro- 
tected, if the ship had been subsequently brought into waters of the United States, Salimoff 
& Co. v. Standard Oil Co. of New York, 262 N. Y. 220 (1933). See Feller, this JouRNAL, 
Vol. 25 (1931), p. 96; Louis L. Jaffe, Judicial Aspects of Foreign Relations (1933), pp. 140-162; 
and, for the British practice with reference to the status of the Nationalist Government of 
Spain, this JourNnau, Vol. 35 (1941), pp. 269-276. 
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SOME ASPECTS OF THE JURISPRUDENCE OF NATIONAL 
CLAIMS COMMISSIONS 


By Ropert R. WILson 


Professor of Political Science, Duke University 


Many applications of international law receive but little attention from the 
general public. Unpublicized or little-publicized settlements involving rela- 
tively obscure persons and comparatively small amounts of money tend to be 
undramatic. They may seem of little importance during a period of major, 
kaleidoscopic developments in a worldwide conflict. But the fact remains 
that in numerous instances rules have become the bases for the disposition of 
practical questions which were of importance to the individuals immediately 
involved and of some concern to their respective governments. Collec- 
tively, these dispositions may help to attest the vitality of the principle of 
legality. At a time when the world situation puts in question the very 
fundamental elements of an international legal system, there may still be 
justification for drawing attention to the manner in which settlements of 
private claims against governments have been and are effected. 

Such claims settlements have sometimes constituted the function of na- 
tional, or “‘domestic,’’ as distinct from international, or mixed commissions. 
The present inquiry has for its purpose to examine, in some of its aspects, the 
work of commissions of this kind which the United States utilized over a 
century of its national history. Within the limits of a short study, it is not 
possible to present in great detail the jurisprudence of these bodies, whose 
records have sometimes comprised voluminous materials. For the present 
purpose the special objects of consideration will be the essential nature of the 
commissions, including the réle of the United States Government in relation 
to them, the application by them of international law either customary or 
conventional, and some of the special problems which the commissions have 
encountered and which serve to distinguish their work from that of regular 
international tribunals. A comparative view of the work of fourteen na- 
tional claims commissions set up by the United States from 1803 to 1902, in- 
clusive, affords evidence of the techniques employed, and some basis for 
observations concerning the jurisprudence of these agencies.” 


1 For a statement of the value of claims adjudications in general, see Fred K. Nielsen, Jn- 
ternational Law Applied to Reclamations (1933), pp. 3-5. 

2 The fourteen commissions, in chronological order of the treaties which preceded their 
establishment, are those which handled claims originally arising against the following states, 
respectively (the date in each case being that of the treaty or convention): France, April 30, 
1803 (8 Stat. 208, 18 Stat. [2] 236); Spain, Feb. 22, 1819 (8 Stat. 252, 18 Stat. [2] 712); Great 
Britain, Nov. 13, 1826 (8 Stat. 344, 18 Stat. [2] 308); Denmark, March 28, 1830 (8 Stat. 402, 
18 Stat. [2] 170); France, July 4, 1831 (8 Stat. 430, 18 Stat. [2] 245); Two Sicilies, Oct. 14, 
1832 (8 Stat. 442, 18 Stat. [2] 771); Spain, Feb. 17, 1834 (8 Stat. 460, 18 Stat. [2] 718; Peru, 
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The basic principle of state responsibility for injuries to the persons or 
property of aliens has furnished occasion for the development. National 
claims bodies have commonly functioned after treaty settlements, as be- 
tween the two states concerned, of questions involving personal or property 
damage. Accumulated claims of nationals of one country may be met, in- 
ternationally, by payment of a lump sum to the government of the claim- 
ants’ state. Or, without such payment, the latter may agree, for other con- 
siderations (perhaps for ‘‘ valuable consideration,’ as Mr. Madison expressed 
it in connection with certain spoliation claims of the Napoleonic War period) 
to release the other state from liability and itself accept responsibility for 
claims of its own nationals. Illustrative of the first method are the conven- 
tion of January 27, 1849, with Brazil,’ and the better known Alabama 


March 17, 1841 (8 Stat. 570, 9 Stat. 815, 18 Stat. [2] 611); Mexico, Feb. 2, 1848 (9 Stat. 922, 
18 Stat. [2] 492); Brazil, Jan. 27, 1849 (9 Stat. 971, 18 Stat. [2] 90); China, Nov. 8, 1858 (12 
Stat. 1081, 18 Stat. [2] 146); Great Britain, May 8, 1871 (17 Stat. 863, 18 Stat. [2] 355); 
Spain, Dec. 10, 1898 (30 Stat. 1754); China, Sept. 7, 1901, Jan. 3, 1902 (protocol), Malloy, 
Treaties, I, 260. 

The list does not include domestic agencies which have been used for the computation of 
amounts due aliens for injury by the United States, such as the East and West Florida claims 
under Art. IX of the Treaty of 1819 with Spain. (J. B. Moore, International Arbitrations, 
V, 4524.) Nor does it include outright awards of damages on specific claims by interna- 
tional agreements, such as the United States secured from Venezuela by exchange of notes 
in 1844, and by conventions of Nov. 16, 1846, April 12, 1848, July 7, 1849, May 1, 1852, 
June 1, 1853, Feb. 27, 1858, Jan. 14, 1859, and Oct. 18, 1860. (Sen. Doc. No. 10, 36th 
Cong., 2nd Sess.) The French spoliation claims settlements by the Court of Claims are not 
included, since the list includes only agencies other than already established courts. See, 
however, notes 12 and 78, infra. 

* Art. I: ‘The two High Contracting Parties, appreciating the difficulty of agreeing upon 
the subject of said reclamations, from the belief entertained by each,—one of the justice of 
the claims, and the other, of their injustice,—and being convinced that the only equitable 
and honorable method by which the two Countries can arrive at a perfect understanding of 
said questions, is to adjust them by a single act; they mutually agreed, after a mature exam- 
ination of these claims; and, in order to carry this agreement into execution, it becomes the 
duty of Brazil to place at the disposition of the President of the United States the amount of 
five hundred and thirty milreis, current money of Brazil, as a reasonable and equitable sum, 
which shall comprehend the whole of the reclamations, whatever may be their nature, and 
amount, and as full compensation for the indemnifications claimed by the Government of 
said States; to be paid in a round sum, without reference to any one of said claims, upon 
the merits of which the two High Contracting Parties refrain from entering; it being left to 
the Government of the United States to estimate the justice that may pertain to the claim- 
ants, for the purpose of distributing among them the aforesaid sum . . . as it may deem 
most proper.” 

Art. II: “In conformity to what is agreed upon in the preceding article, Brazil is exoner- 
ated from all responsibility springing out of the aforesaid claims presented by the Govern- 
ment of the United States up to the date of this Convention, which can neither be repro- 
duced, nor reconsidered in future.” 5 Miller, Treaties, 508-509. 

Peru, by the 1841 convention, was to pay to the United States 300,000 “‘hard dollars”’ of 
the same standard and value as those then coined at the mint in Lima. 4 Miller, Treaties, 
329, 331. 
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claims settlements. The second method finds illustration in the plan of 
Articles XIV and XV of the Treaty of Guadalupe-Hidalgo, by which, in part 
consideration for the territory obtained from Mexico, the United States dis- 
charged the Mexican Republic from claims of citizens of the United States 
against Mexico not theretofore decided.4 The relinquishment of claims 
may be mutual, as was the case between the United States and Spain in 1898, 
when the United States accepted in the peace treaty the obligation to settle 
the claims which it had thus relinquished.5 

In size, the commissions have varied from one to five members. In one 
instance (under the 1841 convention with Peru) the Attorney General of the 
United States functioned as the commissioner. Three of the fourteen com- 
missions sat abroad.* In most instances, time limits originally set for the 
completion of work were extended. When the sums received by the United 
States were not sufficient to satisfy all the awards, the amounts had to be 
prorated. One commission was empowered to fix the amount to be paid as 
fee to counsel by any claimant, as well as the amount of the award.’ 

In the case of one group of awards here considered, there had been a prior 
attempt to settle through the agency of a mixed commission. This group of 
claims had arisen under the first article of the Treaty of Ghent.* There 
were questions as to the intent and meaning of that article, and the two gov- 
ernments, in pursuance of Article V of the Convention of October 20, 1818,° 
referred the differences to the Emperor of Russia. The latter having de- 
cided that indemnification was due the United States, determination of the 
amount was left to a mixed body whose decision in all cases was to be “final 


‘ Art. XIV: ‘The United States do furthermore discharge the Mexican Republic from all 
claims of citizens of the United States, not heretofore decided against the Mexican Govern- 
ment, which may have arisen previously to the date of the signature of this treaty: which 
discharge shall be final and perpetual, whether the said claims be rejected or be allowed by 
the Board of Commissioners provided for in the following Article, and whatever shall be the 
total amount of those allowed.” 

Art. XV: “‘The United States, exonerating Mexico from all demands on account of the 
claims of their citizens mentioned in the preceding Article, and considering them entirely 
and forever cancelled, whatever their amount may be, undertake to make satisfaction for the 
same, to an amount not exceeding three and one quarter millions of Dollars.” 5 Miller, 
Treaties, 223-224. 

5 “The United States and Spain mutually relinquish all claims for indemnity, national and 
individual of every kind, of either Government, or of its citizens or subjects, against the 
other Government, that may have arisen since the beginning of the late insurrection in Cuba 
and prior to the exchange of ratifications of the present treaty, including all claims for in- 
demnity for the cost of the war. 

“The United States will adjudicate and settle the claims of its citizens against Spain re- 
linquished in this article.’ 30 Stat. 1754, 1757-1758. 

6 Those under the 1803 convention with France, the 1858 convention with China, and the 
1901/2 protocol with China, respectively. 

7 The Court of Commissioners of Alabama Claims. 

*8 Stat. 218; 18 Stat. (2) 287. 98 Stat. 248. 
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and conclusive.” '° But further difficulties arose in the execution of the 1822 
convention, and Great Britain finally agreed, by the convention of Novem- 
ber 13, 1826, to pay $1,204,960 to the United States ‘‘in lieu of, and in full 
and complete satisfaction for, all sums claimed or claimable from Great 
Britain, by any person or persons whatsoever, under the said decision and 
Convention.” 

Whatever the conditions under which the claimants’ government accepts 
liability, with or without the receipt of money, the national legislative body 
may require some special machinery to pass upon the individual claims and 
make awards. There is of course the possibility of utilizing an existing ma- 
chinery, such as the Court of Claims, which functioned for the handling of 
spoliation claims against France.’ It would hardly be likely that two special 
claims commissions would be set up under exactly the same circumstances. 
Any history or digest of the settlements would have to be undertaken on an 
individual commission basis rather than on a comparative one. Further- 
more, it is obvious that, as agencies of Congress, the boards or commissions 
can be considered from other points of view besides that of international law. 
Their possible significance for that law is the sole object of inquiry here. 

It is probably of less value to try to construct classifications of machineries 
which function for international legal purposes than to understand what the 
agencies actually do. One tribunal (not in the present list) which was essen- 
tially national, but which handled business that was really international in 
its origin, was described as ‘‘quasi-international.’”’ '* In connection with one 
of the French spoliation claims, Judge Weldon of the Court of Claims said 
that, ‘‘This court in making the investigation contemplated by the act of 
our jurisdiction is sitting in the character of an international tribunal. . . .”’ “4 

Perhaps the most explicit statement made on the point by any of the ad 
hoc commissions under review was that by the Spanish Treaty Claims Com- 
mission (1898) as follows: 


In a strictly technical sense the Commission is a national court, but 
in a broader sense is also international. In a very unique sense it is 


1 Convention of July 12, 1822, 8 Stat. 282, 18 Stat. (2) 303. 

18 Stat. 344, 18 Stat. (2) 308. 

2 These were claims for spoliations before July 31, 1801. 

The Act of Jan. 20, 1885 (23 Stat. 283), provided that decisions of the Court of Claims 
should not “conclude either the claimant or Congress.”’ Findings as to both law and facts 
were to be reported to Congress as advisory for future action. In early cases under the Act, 
claimants sought to maintain that the Act itself constituted a pre-judgment by Congress on 
the validity of the claims as a class, and that the function of the court was merely to examine 
the particular facts and circumstances attending each claim, to determine whether it would 
fall within the class. But the court found that Congress had intended to submit the basic 
question involving the validity of all the claims as a class. George A. King, ‘‘The French 
Spoliation Claims,” this JouRNAL, Vol. 6 (1912), pp. 359-380, 629-649, 830-857. 

3 Otto Schoenrich’s Report of the Nicaraguan Mixed Claims Commission to the Secre- 
tary of State of the United States (1915), p. 28. 

4 The Ship Rose v. The United States, 36 Ct. Cls. 290, 302 (1901). 
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intimately related to both. If not distinctly incorporated in the Fed- 
eral judicial system, it will not be denied that the organic act (March 3, 
1901) and the amendatory act (June 30, 1902) confer upon the Com- 
mission all the powers of a Federal court necessary to the investigation 
and adjudication of the claims under the treaty of Dec. 10, 1898. Being 
the creature of an act of Congress, it is necessarily domestic in origin, 
and being constituted exclusively of individuals of one nationality, it is 
certainly not international in composition, and its decisions affect only 
the Government of its creation and composition. Back of the Act of 
Congress which gave it life, however, we find its conception in a treaty 
between two nations, and thus it came into being as a domestic creature 
stamped with the features of internationality. 

After a close study of the act and giving to its words the broad inter- 
pretation which the generous motive behind them authorizes, we find it 
impossible to separate the domestic character of the Commission .. . 
from the international character imposed upon it by the treaty. . . .% 


The same commission said that, ‘“‘The exact status of the Commission . . 
in jurisprudence, whether domestic or international, is by no means so im- 
portant a question as the one of its powers. What it can do, rather than 
what we may call it, is the question of vital interest and consequence.” '® 
Even if power is given to make awards which shall be final, this would not 
give further powers such as might vest in a municipal court with respect to 
distribution of what had been awarded. Ina case which involved the scope 
of powers of the commission under the treaty of 1819 with Spain, the United 
States Supreme Court, speaking through Mr. Justice Story, held in 1828 that 
while the commissioners could decide with finality upon the validity and 
amount of claims against the United States, they could not pass upon the 
conflicting rights of parties to the amounts awarded. The court took occa- 
sion to say that the treaty had recognized an existing right to compensation 
in the aggrieved parties and ‘‘did not, in the most remote degree, turn upon 
the notion of a donation or gratuity.” 1” 

The position assigned to a commission in relation to a diplomatic agent 
may affect its power. In the case of the earliest commission here considered 
(that under the 1803 convention with France) there was disagreement be- 
tween the members and the American Minister to France (Livingston) as to 
the commissioners’ powers. The Minister seems to have taken the position 
that Article X of the convention left final decision of claims with the French 
Government, and that the commissioners should defer to the American 


1% United States-Spanish Treaty Claims Commission (Washington, 1904-1910), Vol. VII, 
Opin. No. 33, p. 3. 

6 Tbid., p. 4. 

17 Comegys ef al v. Vasse, 1 Peters, 193, 217. The commissioners, said Story, “had no au- 
thority to compel parties, asserting conflicting interests, to appear and litigate before them, 
nor to summon witnesses to establish or repel such interests; and under such circumstances, 
it cannot be presumed, that it was the intention of either government, to clothe them with an 
authority so summary and conclusive, with means so little adapted to the attainment of the 
ends of a substantial justice.” (p. 212.) 
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Minister’s constructions, at least when the latter coincided with those of the 
French Government.!* In the convention of November 8, 1858, China was 
to make payments to the United States from certain customs receipts. The 
distribution of the fund, by an Act of Congress of March 3, 1859, was left to 
two commissioners, whose awards were to be submitted, for approval, to the 
American Minister in China.!® 

The idea that the United States accepts money in satisfaction of the 
claims of its nationals as a trust fund, and that there are legal restrictions 
upon what the Government can do with the money, appears in the records 
of more than one of the domestic commissions. In one instance it came up 
in connection with the effect, upon discharge of the trust, of the other gov- 
ernment’s failure to furnish the documents needed in order to settle a claim 
under an earlier treaty between the parties. The convention involved was 
that of February 7, 1834, with Spain. By the third article, the United 
States confined its renunciations to a designated period of time, namely, that 
since February 22, 1819. The commissioner who functioned under the 1834 
convention and under the Act of June 7, 1836,?° undertook to justify his con- 
sideration of some unsettled claims which should have fallen under the 1819 
treaty with Spain (which claims he was presumably not authorized to con- 
sider because they arose prior to 1819) by pointing out that Spain had obli- 
gated herself to produce documents upon which these claims were based, and 
that she had not done so. He added: 

. . . as Spain obligated herself to the United States by the 11th article 
of that Treaty [1819], to furnish the documents and elucidations, when 
properly demanded, which should be necessary for the adjustment of 
these claims by the Florida Board; the failure on her part to furnish 
them, whereby the claims were rejected, was considered as constituting 
a valid reclamation against her on the United States, as a Trustee for and 
in behalf of these very claimants. The fund obtained under the Conven- 
tion of Feby. 1834 was given by Spain in part to remunerate the losses 
occasioned by her breach of the 11th Article of that Treaty. These 
claimants were the aggrieved parties, and to the extent of their losses 
the equitable owners of said fund. The right of reclamation for this 
breach accrued to the United States, since the 22nd of February, 1819, 
and enured to the benefit of these claimants as rightful participants of 
the fund... 

Another occasion for stating the idea of trusteeship came under the 1826 
convention with Great Britain. In deciding some of the claims it was neces- 

18 J. B. Moore, International Arbitrations, V, 4440 et seq. 

1911 Stat. 408. In fact, the commissioners (a United States consul at Ningpo and a 
former vice-consul at Hong Kong) agreed upon awards in most of the cases and the Ameri- 
can Minister to China approved each joint report made. J. B. Moore, International Arbi- 
trations, V, 4628. 

205 Stat. 34. 

1 MS. Report of Commissioner, 1838. Where there are references, in the following pages, 


to commission materials without citation of printed sources, the references are to manuscript 
records in the National Archives. 
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sary to pass upon the admissibility of hearsay evidence from slaves. This 
furnished opportunity for Mr. Commissioner Seawell to emphasize the ca- 
pacity in which the United States had received the funds, as affecting the 
manner in which it should be disbursed. He said: 
. as to the objection that it is the hearsay of slaves, that is not true. 
G B has made them free British Subjects. They are good witnesses in a 
British court, against a prince of the Royal blood. She has made them 
witnesses, competent to testify in all her courts, and cannot therefore 
object to their complection, any more than to their religion, or forms 
of worship. It therefore, to my mind, is clear, that as regards G. 
Britain, the evidence is admissible under any form of the objections. 
Then how is the case altered by the Convention of London 1826? 
The sum paid by G B is in the hands of the U States, as the trustee for 
the claimants—the United States cannot rightfully pocket one cent. 
She received it in the character of trustee, and must pay it to those en- 
titled by the agreement under which it came to her hands, or must re- 
store it—She must not disappoint the purpose of G Britain.” 

In at least one instance the United States did actually return part of the 
funds that had been collected. This was a sequel to the convention of 1858 
with China. That country, while not making any express acknowledgment 
of liability, agreed that the United States should receive a lump sum in set- 
tlement of claims of United States citizens. The amount, 500,000 taels 
($735,238.97) was to come from duties collected on American goods and from 
American vessels at three treaty ports. The two-member commission ap- 
pointed under the Act of March 3, 1859,”> awarded $489,187.95. The bal- 
ance was offered to China and, when that country refused it, was invested in 
United States Government bonds. From time to time the Secretary of 
State paid out additional money against the fund, the total being $281,- 
319.64. Other agencies reviewed some of the decisions. Congress referred 
the claim of one group of dissatisfied Americans to the Court of Claims, 
which, in a decision later affirmed by the Supreme Court, awarded more 
than twice the amount which the two commissioners had seen fit to give. In 
another case, where the commissioners had rejected the claim and this action 
had received the Minister’s approval, an Act of Congress referred the matter 
to the Attorney General, upon whose recommendation the parties received, 
inclusive of interest, $38,242.53. Two Presidents (Buchanan and Lincoln) 
made suggestions in annual messages that the remainder of the fund be used 
for some benevolent purpose in which the Chinese might be especially inter- 
ested. Lincoln proposed that, if this should not be done, the money might 
be invested for the satisfaction of claims of American citizens arising against 
Chinain the future. Finally, on April 24, 1885, acting under the direction of 
Congress, the Secretary of State paid the amount which had by that time 
accumulated in the fund, to the Chinese Minister at Washington.™ 

2 MS. Opinions. % Cited in note 19, supra. 

24 House Ex. Doc. No. 29, 40th Cong., 3rd Sess.; For. Rel., 1885, pp. 181-182; J. B. Moore, 
International Arbitrations, V, 4636-7. 
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For the distribution of money received from Great Britain in satisfaction of 
the award in the Alabama claims arbitration at Geneva, there were two 
“‘Courts of Commissioners.”’ The first, set up under authorization of the 
Act of June 23, 1874,° made awards totaling $9,316,125.25, for damage done 
by the “inculpated”’ Confederate cruisers (that is, the Alabama, the Florida, 
the tenders of these vessels, and the Shenandoah after she left Melbourne, 
these being the vessels for whose destructive activities the arbitrators at 
Geneva had found Great Britain was liable). When several classes of claim- 
ants still remained, Congress passed the Act of June 5, 1882,2° which re- 
established the court as a three-member instead of a five-member one, and 
conferred upon it authority to allow claims for damage done on the high seas 
even by “exculpated”’ cruisers (7.e., those other than the ‘‘inculpated”’ ones 
mentioned above) and claims for the payment of war risk premiums after the 
sailing of any Confederate cruiser.2”7 Awards on claims of the first class, 
amounting to $3,346,016.32 (inclusive of interest) were paid in full. Those 
on claims in the second class, amounting with interest to $16,312,944.53, 
were handled by a pro rata distribution of what remained in the Geneva 
arbitration fund (which by 1886 amounted, with accumulations, to some- 
thing over ten millions of dollars).2* The Secretary of State had no power 
to overrule decisions of either of the Courts of Commissioners of Alabama 
Claims. Rendering an opinion for the first court, Commissioner Porter 
said: 

The act of Congress has conferred on this court almost unprecedented 
powers, by making us judges both of the law and the facts of every 
case, and giving no appeal from our judgments to any other tribunal; but 
the court is nevertheless one, not of general, but of special and limited 
jurisdiction, and clearly no claimant can bring himself within this juris- 
diction without an exact and faithful compliance with the terms of the 
act.° 

The first court denied a motion that was made in one case to have the 
tribunal state its rulings on points of law involved, so that an appeal would 
lie to the Supreme Court of the United States.*° The scope of powers of the 

% 18 Stat. 245. 26 22 Stat. 98. 

27 There had been some discussion in Congress of the duty of returning to Great Britain 
any part of the Geneva fund not distributed to private claimants. Cong. Rec., Vol. 13, 
Pt. III, p. 2951, Pt. V, p. 4162; J. B. Moore, International Arbitrations, V, 4660, 4662n. 
The Act of 1882 conferred upon the reéstablished commission a jurisdiction broader than 
that which the first court had thought would cover the purposes for which Great Britain 
supposed she was paying the money. ‘This suggests the extent of the legal power of Con- 
gress to distribute the funds (in the absence of specific statements in the treaty as to how 
they shall be paid out), whatever moral obligations there be to disburse it as the other state 
intended. 

28 J. B. Moore, International Arbitrations, V, 4664. 

*9 Williams v. United States. See Report cited in note 45, infra, pp. 30, 32. Quoted 
after J. B. Moore, International Arbitrations, V, 4649-4650. 

30 J. B. Moore, International Arbitrations, V, 4650. The commission on Spanish claims 
under the peace treaty of 1898 received power to certify questions of law to the United 
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second court was questioned before the United States Supreme Court, which, 
following the ruling in Comegys v. Vasse,*! found that decisions were con- 
clusive as to the amounts due under awards, but not as to the person or 
persons due to receive the money.* The mode of trial in each of the Ala- 
bama claims courts was somewhat more formally organized than in some of 
the other domestic commissions. Itinvolved an entry by the clerk of general 
denial of liability of the United States. In some respects, procedural ar- 
rangements were assimilated to those of regular federal courts; rehearings, 
for example, were permissible on substantially the same basis as in the 
United States Supreme Court. The commissions had no power except at 
the will of Congress. That the relation of their work to that of the Geneva 
arbitration tribunal of 1872 was of secondary importance, as compared with 
the actual instructions of Congress, is suggested by the court’s observation 
in one case that it was not known how the award at Geneva was made up.* 
The element of national bias could hardly figure in a domestic board’s pro- 
ceedings as it might in that of a mixed commission, but there are occasional 
intimations ofit. The three members of the board under the 1819 treaty with 
Spain, for example, pointed to the delicacy of their position when they sug- 
gested in the final report that, as American citizens, ‘they could but sym- 
pathize with their countrymen for the injuries they had sustained in many 
cases, where very equivocal evidence had been regarded by the Spanish tri- 
bunals as conclusive to establish facts, which, when assumed, would fully 
show the propriety and rectitude of Spanish adjudication and Spanish pro- 
cedure.” They professed, however, in all cases to have “struggled to suppress 
every sentiment which citizens of a nation, the rights of whose people have 
been so extinguished, would naturally entertain; and, endeavoring to review 
these proceedings with the impartial eye of those utterly indifferent to the 
causes which produced them, the Commission has pursued this course.”’ * 
It would appear from the language of some of the reports that the commis- 
sions felt the need of objective standards by which to make their awards. 
The extraordinary nature of the task assigned elicited comment from more 
than one of the boards. The three commissioners referred to in the preceding 
paragraph modestly submitted, after determining 1800 cases, ‘‘each involv- 
ing many and very distinct propositions,” that ‘In the variety, novelty and 
intrinsic difficulty of the multitude of questions which have been presented 
for the determination of this board, there exist so many causes for distrusting 


States Supreme Court. This power apparently was not used. Samuel B. Crandall, 
“Principles of International Law Applied by the Spanish Treaty Claims Commission’’, this 
JOURNAL, Vol. 4 (1910), pp. 806-822. 

31 Note 17, supra. 

% Williams v. Heard, 140 U. S. 529 (1891); Butler v. Goreley, 146 U. S. 303 (1892). 

33 J. B. Moore, International Arbitrations, V, 4650. 

*% Tbid., V,4512-3. This commission passed upon contract claims as well as injury claims, 
when validity of the contracts had been determined. 
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the correctness of its decisions, that the undersigned dare not flatter them- 
selves they have not often erred.” ** Commissioners under the 1831 treaty 
with France characterized some of the questions handled by them as “‘ novel, 
complicated and difficult”’; Mr. Commissioner Kane refers to the “‘ varying 
averments’’ of more than three thousand memorials.** The commissioner 
functioning under the 1834 (Van Ness) convention with Spain reported at the 
end of his labors that ‘“‘every imaginable shade of grievance and injury,” 
whether springing from contracts, spoliations or the enforcement of Spanish 
municipal laws, had been presented. In passing upon them he had taken as 
‘guides to a right judgment, the law of nations, the stipulations of treaties 
between the United States and Spain, & the Correspondence between the two 
Governments which led to the conclusion of the convention, as far as they 
were applicable to the cases before him, and never permitted himself to range 
in the wide field of unrestricted opinion.” 

In what seems to have become a standard formula for such purposes, a 
number of the domestic commissions were directed to make awards accord- 
ing to justice, equity, the law of nations, and the pertinent conventions.** 
In one instance the rules to be applied were those in an earlier, unratified 
convention (the first and fifth articles of the 1843 convention with Mexico, to 
which the Treaty of Guadalupe-Hidalgo refers). This provided for settle- 
ments upon the “‘ principles of right and justice,”’ of which language the com- 
mission said that, ‘‘. . . as we understand the terms are equivalent to a 
broad equity, taking into consideration all the circumstances of the case.’’ * 
In specific cases, this commission emphasized that it was guided by interna- 
tional law.*° But this did not convince everyone of the soundness of its con- 
clusions. <A select committee of the Senate investigated the work, inquiring 
into whether any part of the three and a quarter millions of dollars had been 
paid out on spurious, fraudulent and fictitious claims. The committee re- 
ported in 1854 that, while in general the commissioners had exhibited “‘de- 
cided ability,’ there had been irregularities in the proceedings “‘scarcely com- 
patible with a judicial inquiry.”” It noted palpable carelessness and neglect, 


% J. B. Moore, International Arbitrations, V, 4511. 

% John K. Kane, Notes on Some of the Questions decided by the Board of Commissioners under 
the Convention with France, of 4th July, 1831 (1836), p. 107. 

47 MS. Report of the Commissioner, 1838. 

%8 See, for examples, the statutes for the Danish claims commission, the commission under 
the 1831 convention with France, and the Neapolitan and Peruvian claims commissions, 
respectively. By Art. I of the Peruvian convention, the distribution was to be “‘in the 
manner and according to the rules that shall be prescribed by the Government of the United 
States.” The Act of Aug. 8, 1846, directed that adjudications be in accordance with ‘the 
principles of justice, equity, and the law of nations, and the stipulations of the convention.” 
9 Stat. 80. 

*° MS. Opinions, III, 1174. The commission’s report is printed in Sen. Ex. Doc. No. 34, 
32nd Cong., Ist Sess. 

40 See, for examples, decisions on the claims of Thomas Morison (Ops., I, 177), the Schooner 
Susan, J. W. Zacharie (Ops., I, 452), and Alexander J. Atocha (Ops., II, 604). 
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especially in the handling of the claims of Gardner and Mears.“ This was 
not equivalent to a general condemnation of the commission; one authority 
believes, on the contrary, that the results of the investigation ‘‘remarkably 
vindicated the commission.”’ 

The history of the Neapolitan indemnity reveals that a basic legal question 
(of governmental succession during the period of the Napoleonic wars) had 
been dealt with by diplomacy before the claims settlements were actually 
effected, a fact which might make it less necessary to instruct the commis- 
sioners to apply international law.“ Sometimes the statutory instructions 
have been very broad. According to the Act of June 23, 1874,“ the Court of 
Commissioners of Alabama Claims was to decide “‘in conformity with the pro- 
visions hereinafter contained, and according to principles of law and the 
merits of the several cases.’’ In a case involving the measure of damages for 
goods destroyed, the court said that “‘. . . the restrictive clauses of the act 
were, so far as they apply to goods, intended and most carefully adapted to 
declare the law upon this branch of the subject, and not to make any new 
rule.” 

The idea of public duty appears in various forms in the jurisprudence of 
the domestic boards. A suggestion of the positive legal obligation of the 
United States to disburse all of the money which it had received in trust, and 
of the undesirable political effects of a different policy, occurs in a communi- 
cation dated February 2, 1852, from George P. Fisher, Commissioner to ad- 
just claims against Brazil under the convention of 1849, to Mr. Webster, 
Secretary of State. Envisaging an extension of the statutory time limit for 
his work, Mr. Fisher pointed to the probability that on the date originally 
set as the limit, nearly one-half of the fund would remain undistributed. 
He added: 

Should the commission then be closed with this state of things existing, I 
need not hint at the seemingly awkward position our government would 


occupy towards that of Brazil, having distributed but little more than 
one-half of the sum demanded and received of her as indemnity for 


41 Rep. Com. No. 182 (Senate), 33rd Cong., Ist Sess. It had been charged that in the 
Gardner case, more than half a million dollars had been awarded upon a “‘mere assertion” of 
title. An account of the indictment of claimants in the mentioned cases, and of the civil 
action in which the United States recovered about $250,000 of the amount that had been 
paid on the Gardner claim, is in J. B. Moore, International Arbitrations, II, 1255 et seq. 

4 J. B. Moore, International Arbitrations, II, 1263. 

43 A history of these claims is in Paul Christopher Perrotta, The Claims of the United States 
Against the Kingdom of Naples (1926). The “‘principles”’ which the commissioners adopted 
are printed in Marjorie M. Whiteman, Damages in International Law (1937), II, 1222-1223. 
In these there is no mention, in terms, of international law. That law is apparently referred 
to in connection with “illegal capture and condemnation.” 

“ Note 25, supra. 

“ Report from the Secretary of State with Accompanying Papers Relating to the Court of Com- 
missioners of Alabama Claims (Report of John Davis, Clerk), Sen. Ex. Doc. No. 21, 44th 
Cong., 2nd Sess., p. 70. 
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wrongs and injuries committed upon our citizens. It is manifest that 
those citizens will have to sustain loss against which they could not pro- 
vide, owing to the circumstances which have transpired within the long 
period of time during which negotiations have been pending; while the 
government of Brazil will, at the same time, have apparent cause to 
complain of injustice suffered at our hands: and so long as that cause 
shall continue to exist, that government cannot fail to regard every claim 
hereafter to be made upon it by the government of the United States 
with that prejudice which the recollection of past injustice must natu- 
rally engender. 


“Natural justice”’ was invoked in argument before the commissioners 
under the 1858 convention with China in an alleged piracy case, which in- 
volved the responsibility of a state in an imperium in imperio in the Orient; 
the board members disagreed on the amount of the award.47 As to another 
group of claims they said that ‘American citizens were obliged to leave 
Canton and Whampoa to save their lives from the indiscriminating fury of 
the populace supported by the Authorities and the claims of American citi- 
zens . . . therefore appear to be good whether considered from a municipal 
or international point of view.’’ 48 

To do justice and equity was the professed aim of the commissioner dealing 
with claims under the 1834 Spanish convention, ‘‘where he was not too 
strongly bound by the law of the case.”” He reported the “outline of princi- 
ples” which guided his determinations. Among other questions on which he 
expressed an opinion was that of the failure of claimants to take appeals to 
higher Spanish courts, his conclusion being that it would not be an absolute 
condition of his hearing the claims that the claimants should have appealed 


House Ex. Doc. No. 75, 32nd Cong., Ist Sess., p. 3. 

47 These were the Caldera claims. The place of the injury was allegedly within Chinese 
jurisdiction. The 1844 treaty of peace, amity and commerce with that country contained 
the following, in Art. XXVI: “‘. . . if the merchant-vessels of the United States, while 
within the waters over which the Chinese government exercises jurisdiction, be plundered by 
robbers or pirates, then the Chinese local authorities, civil and military, on receiving informa- 
tion thereof, will arrest the said robbers or pirates, and punish them according to law, and 
will cause all the property which can be recovered, to be placed in the hands of the nearest 
consul, or other officer of the United States, to be by him restored to the true owner. But 
if, by reason of the extent of territory and numerous population of China, it should, in 
any case, happen that the robbers cannot be apprehended, or the property only in part re- 
covered, then the law wiil take its course in regard to the local authorities, but the Chinese 
government will not make indemnity for the goods lost.” (4 Miller, Treaties, 568.) Mr. 
Roberts, with whose opinion the Minister agreed, did not find in this treaty a means of 
escape from public liability in these cases. As to the existence of Chinese authority in the 
district, he said: “If we regard the subject from a point of view under International Law we 
shall find that the Piratical state of Kulan was within the jurisdiction of China & the Chi- 
nese Government is responsible for its condition, although the piracy was not directly an 
Act of the Chinese Government or adopted by it in a direct manner.”” MS. Opinions, pp. 
17-18. 

8 Final Report of Jan. 13, 1860. Italics inserted. 
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to the highest courts to which they could have gone. As to the proceedings 
of the Spanish courts in general, he said: 


Cases did sometimes occur, although rarely, where the proceedings of 
Spanish Courts were marked by a just regard to the claims of humanity 
and public law. These exceptions established the propriety inculcated 
by the principles of international law of confiding in the decisions of the 
legitimate prize Tribunals of Spain, where nothing appeared to impugn 
them for palpable errors of law or fact.—But where it appeared, that 
there had been “‘a refusal of Justice—palpable and manifest injustice, 
and a gross violation of forms,” in cases involving little doubt, those 
decisions were regarded only as colourable, and the case as thrown open 
for a full investigation upon its merits.*® 


Since many of these claims grew out of public action in periods of hostili- 
ties, the judges often had occasion to pass upon the lawfulness of govern- 
mental action in war, such as the confiscation of private property.*°° The 
latest Spanish commission rejected claims growing out of the sinking of the 
Maine. In cases involving damages at the hands of insurgents they applied 
the now familiar rule concerning due diligence.*! 

With impressive frequency the commissions profess that their intention is 
to compensate for actual losses, not prospective profits and speculative 
damages.” Sometimes the jurisdiction of the awarding agency in this 

** List of Awards and Report of the Commissioner, 1838. 

The conclusion as to exhaustion of local remedies through appeal may be compared with 
what was done by the British Claims Commission under the Treaty of May 8, 1871. That 
international tribunal, while holding sufficient in several cases the reasons for non-appeal 
to American prize courts, carefully considered the reasons in each of these. J. B. Moore, 
International Arbitrations, III, 3157-3159. 

50 Tn the claim of A. 8. Wright, the Mexican Claims Commission said: “‘ By the law of na- 


tions Mexico had an undoubted right not only to require the removal of American citizens 
who were found residing in her capital, after the commencement of War between the two 


countries, but also to confiscate their property found within her dominions. . . . By the 
Treaty of April 5, 1831, Mexico agreed to a restriction of this right. . . .’”” (MS. Opinions, 
I, 345). 


51 See Haig Silvanie, Responsibility for Damage by Insurgent Governments (1939), p. 135. 

8 Tllustrated in the work of the commission under the 1831 convention with France. 
Commissioner Kane (Notes, cited in note 36 supra) admitted that this policy of the board 
was influenced by the fact that the fund was smaller than the amount of awards. The 
amount available was found to be 59.8671% of that allowed. 

See also, on the principal point, the report of Commissioner Henry on claims under the 
1834 Spanish convention. J. B. Moore, International Arbitrations, V, 4542-4546. 

The Attorney General handling Peruvian claims thought it consonant with equity and 
justice to limit awards to actual losses. See Claims Nos. 11, 14, 24 and 26. In the first of 
these, the commissioner said that ‘‘This rule is uniformly adhered to by the Courts of law in 
the investigation of similar questions, and in my judgment it is entirely consistent with 
justice and equity, among the respective claimants to apply it in the adjudication of these 
claims.”” (Record of Proceedings, pp. 53-54.) 

The method of measuring death damages applied by the commission under the 1901/2 
protocol with China seems similar to that used by the later (international) German-Ameri- 
can Mixed Claims Commission. See, for examples, Awards Nos. 158, 162, 167, and Final 
Report of the Commissioners, pp. 10, 11. Despatches, China, Vol. 121 (1902). 
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matter was closely circumscribed by treaty. This seems to have been es- 
pecially true, for example, of the Attorney General’s competence under the 
Peruvian claims agreement. 

In the matter of adjective law, the domestic commissions were commonly 
allowed considerable discretion. Their rules are sometimes compared with 
those of municipal courts. Thus a member of the commission on claims 
against Great Britain under the 1826 convention suggested that that body 
did not follow the same “technical niceties’ as would a municipal court. 
Civil law rather than common law rules were considered applicable when the 
claim was against a country whose jurisprudence was based on the civil law. 
In one case before Commissioner Fisher there was offered in evidence, in con- 
nection with a claim against Brazil, a paper which he found would not be 
receivable as evidence in the courts of the United States or England, but 
would be admitted in Brazilian courts according to civil law principles; the 
commissioner therefore made no objection to its reception.® 

One commission found that in a claims case the foreign government had 
sent fraudulent evidence, and that the claimant had, at the expenditure of 


53From the manuscript opinion of Mr. Seawell, on the subject of hearsay evidence: 
‘“« , . according to the opinion I have formed of the functions of this Board, I have believed 
that it was not to be bound, either by the Convention of St. Petersburg, or of London, or 
Act of Congress, as to be confined in the admission of testimony, to the technical niceties, 
which prevail in the Courts of common law . . . this board is not constituted, as Courts of 
common law are . . . but is merely temporary,—to decide only the claims under the Im- 
perial award, that it must be understood to have been the design of those who gave it exist- 
ence, that the board was to decide according to the evidence which the transactions were 
susceptible of and to leave the commissioners at liberty to decide upon such facts and cir- 
cumstances as satisfied their consciences, without being restricted by common law techni- 
calities.”’ 

Dissenting on a point, Mr. Cheves, of the same commission, said, on the subject of sup- 
pressed testimony and rules governing the commission: ‘‘. . . what is necessary in the 
Courts of the United States in cases in Equity or Chancery may depend, according to cir- 
cumstances, on the laws and rules of practice of each of the Twenty four States of the 
Union. . . . Which of all these is to be our guide and how are we to ascertain what is pre- 
scribed by them? Ifthe Chancery practice is to have the dignity of affiliation, we can hardly 
be allowed to prefer that of the English Courts to that of the Courts of the United States; 
and if we adopt the latter it presents us the Augean Stable of all the Courts of Chancery in 
all the States of the Union, to select from; or perhaps, we may be bound to embrace all, if 
witnesses should be found in all. They are all alike recommended to our adoption, unless 
some should be entitled to a preference by their superior wisdom or fitness, but who is to 
determine this point? None can be regarded at all as authority. ‘The essential rules of evi- 
dence’ belong to all Tribunals, as they do to ‘all nations governed by reason,’ but ‘technical 
Rules may infinitely vary’ . . . They do infinitely vary. . . .”’ (MS. Opinions, pp. 12-13.) 

4 Passing upon the sufficiency of proof in the claim of Edmund I. Forestall and others for 
the seizure and confiscation of the Schooner Feliz, the commissioners under Art. XIV and 
XV of the Treaty of Guadalupe-Hidalgo said: ‘‘. . . the Board does not feel restrained by 
the rules of evidence observed in courts of common law jurisdiction from considering the 
fact as proved here which it thus appears was proved to the satisfaction of the Court in 
Louisiana.” (MS. Opinions, I, 119.) 

% Letter Book of the Commissioner, p. 63. 
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much money, proved the falsity of the evidence. The board observed that, 
“Under circumstances like these disclosed . . . we cannot doubt that a 
Court of Chancery would set aside awards, or other legal proceedings be- 
tween parties, and order a new trial of the whole case—but we have no such 
power.”’ Their action was to declare responsibility and allow the claim. 

The derivation of rules by analogy from private law, within limits, is ap- 
parently not beyond the powers of typical domestic commissions. In a case 
before the commission under the 1826 convention with Great Britain, in- 
volving a claim for loss due to destruction by accident, Mr. Cheves, Com- 
missioner said: 


. . . It is contended that destruction by accident, is not within the in- 
tention of the Treaty and the subsequent instruments which govern the 
decisions of this Board. This as a general principle is not denied. But 
if it shall appear to have been caused by gross default or by positive acts 
of culpable conduct I shall entertain no doubt of the Claim being a well 
founded one. If the transaction were one between individuals it would 
be governed by the law of Bailments; and cases between nations are not 
unusually illustrated and decided by the rules that govern individuals 
under like circumstances. It is true, that cases between individuals are 
often governed by laws of positive institution, neither the reasons nor 
sanctions of which can be applied to nations. In all such cases it is ad- 
mitted they form no rule. But the law of Bailments, as a general doc- 
trine, in which sense alone shall it be applied in this case, is one drawn di- 
rectly from the fountains of principle andreason. It wasthelaw of Rome 
and is that of England, France, Germany, and, I believe, every other 
civilized nation with which we have commercial or political relations. 
It is indeed a law of nations governing the municipal concerns of almost 
all nations, varied only as our erring reason happens to vary the applica- 
tion of the same rule.*’ 


Questions arose for the Court of Commissioners of Alabama Claims con- 
cerning the applicability for their purpose of rules commonly followed by 
prize courts. Matters of transfer of title and of mortgagees’ interests will 
illustrate. The board held that a simulated transfer (from American owner- 
ship, of a ship that was later captured) when understood by both parties to 
be done merely as a cover to avoid capture, to mislead and elude a Confeder- 
ate cruiser, was not such a title as would divest the original owners of their 
interest, and that the doctrine of estoppel could not apply so as to keep an 
American from bringing such aclaim. In any case, as mortgagee, the claim- 
ant had a valuable interest. While counsel for the United States adduced a 
number of decisions to support the proposition that prize courts look with 
disfavor on mortgagees and other beneficial interests set up to captured 
property, the court observed that this was because the prize courts could not 
stop to investigate all the niceties and beneficial interests in captured prop- 
erty. It added: 


5% This was the commission referred to in note 54, supra. See MS. Opinions, II, 866, 870. 
57 MS. Opinion in the Louisa C. Shaw claim, pp. 1-2. 


THE JURISPRUDENCE OF NATIONAL CLAIMS COMMISSIONS 71 


It is not because the admiralty courts have any spite against mort- 
gagees per se, but because it would be impossible to preserve the old 
landmarks of the prize-court system, and to preserve and enforce the 
laws regulating capture, if the prize-courts had to take cognizance of 
and settle vexed questions of equitable interests constantly arising. 
But the same reason does not apply in this court. Because prize-courts 
eschew discrimination between absolute ownership and mortgages and 
equitable interests, is no reason why this court should look on them 
with disfavor or impatience. There is no reason why this court should 
adopt, as the standard of its duty or the measure of its generosity, the 
principles by which prize-courts regulate their action on the subject of 
mortgage. 

We do not think we should do strict justice to those persons whom it 
was the purpose of Congress to relieve, by adhering technically to the 
principles governing the admiralty courts, whether by “instance” 
jurisdiction in time of peace, or “prize” jurisdiction in time of war. 
While keeping within the limits of ‘‘the principles of law” in admiralty, 
wherever applicable, we are constantly in danger of insensibly falling 
into the rigid technicality, which is inevitable for their guidance in courts 
of admiralty. In cases arising before such courts there are individual 
parties litigant, whose conflicting rights have to be protected and adju- 
dicated. In prize-courts the rights of captors have to be protected; and 
behind all personal rights involved there are certain great elementary 
principles of sectional policy and sectional interests that every maritime 
and commercial country must scrupulously guard and maintain.** 


The boards naturally had to settle many questions relating to the national- 
ity of persons. In general, the arrangements were designed to benefit United 
States citizens. Typical is the statement in the report of the commissioners 
under the 1831 convention with France, that ‘‘the relief provided for under 
the Convention could be awarded only to American Citizens.” 5* The board 
handling Mexican claims decided in several cases that, in order to come 
within the meaning of the treaty, the claim must have been American in its 
origin as well as at the date of the treaty.*° It disallowed the claim of one 
who, by accepting a commission and serving in the Mexican army, had “‘for 
the time being at least’’ lost his American citizenship.“ Another claimant 
who had departed from the United States for Texas and settled in that coun- 
try animo manendi was found to have divested himself of his American na- 
tionality, it not being necessary (to that result) that he should have taken an 
oath of allegiance to Mexico or have remained in Texas for any specified 
length of time. The fact that he did afterward return to the United States 
and resume residence, thus reacquiring his rights as well as the character of 
an American citizen, did not change matters for the purpose of his claim. 
Citing Kent’s Commentaries in support, the court declared that this “ princi- 


** Report cited in note 45, supra, pp. 100, 101. 

5® Report of Dec. 30, 1835, to the Secretary of State. 

® The decision in the claim of Guilford D. Young (MS. Opinions, II, 697, 699) is illus- 
trative. 61 Tdem, 
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ple of the law of nations” applied ‘‘as well to a settlement in a friendly 
country as in an enemy’s.”’ ® 

The two members composing the commission on Chinese claims under the 
1858 convention thought they were not authorized to accept, in proof of 
citizenship, any less evidence than that prescribed by the Department of 
State to consular officers for the granting of passports. Although “untoward 
circumstances” had deprived a naturalized citizen of the ‘‘muniment”’ 
of his claim in the form of his naturalization certificate or a certified copy 
thereof, the fact that he could not produce the evidence was fatal to his 
petition.“ In behalf of another claimant it was submitted that, while by 
birth a British subject, he was ‘‘by domicil, Service of State offices, and oath 
of allegiance and renunciation of all foreign allegiance, a Citizen of the United 
States, although not naturalized as such.”” The individual claimed citizen- 
ship on the ground that the Postmaster General had appointed him on Janu- 
ary 11, 1850, to the office of postmaster at Spring Creek, Texas, and that he 
had declared his intention to become a citizen on May 29, 1851, but the com- 
missioners thought that ‘‘no Act of Congress nor the rulings of our courts 
recognize it as having any possible bearing on the subject.’”” Evenif he could 
have proved declaration of intention (as he apparently could not) his removal 
to China would have caused his imperfect claim to citizenship to lapse, for 
the court thought that “the character that is gained by residence ceases by 
non-residence,’’ as when the person leaves without intention of returning.” 

Perhaps the most liberal rulings in this matter applied by any agency in 
the list were those of the Court of Commissioners of Alabama Claims. The 
Act of June 23, 1874, provided that “‘. . . no claim shall be admissable . . 
arising in favor of any person not entitled, at the time of his loss, to the pro- 
tection of the United States in the premises, nor arising in favor of any person 
who did not at all times during the late rebellion bear true allegiance to the 
United States.”” The court construed this to embrace all persons, native 
born or foreign born, naturalized or unnaturalized, who were receiving the 
protection, with the exception of British subjects. Quoting Vattel (than 
whom, it said, ‘‘Christendom recognizes no higher authority’) ® and Chan- 
cellor Kent, the tribunal applied the “‘ principle of international law”’ recog- 

® Claim of Thomas Powell, Escambia (MS. Opinions, I, 294-295). 

8 Opinion on the claim of W. W. Robinet and Company. 

By the rules of the Court of Commissioners of Alabama Claims, if claimants were natural- 
ized citizens, authenticated certificates of their naturalization were to be appended to their 
petitions. (Report cited in note 45, supra, p. 131.) 

* Opinion on the claim of George M. Ryder and his nationality. 

% Le droit des gens, Bk. 2, Ch. 8, Sec. 104. 

® Clarke v. Morey, 10 Johns. 68, 71 (1813): “‘. . . by the law of nations, an alien who 
comes to a foreign country is entitled so long as he conducts himself peaceably, to continue 
to reside there, under the public protection. . . . And it has now become the sense and prac- 
tice of nations, and may be regarded as the public law of Europe . . . that the subjects of 
the enemy . . . so long as they are permitted to remain in the country, are to be protected 
in their persons and property and to be allowed to sue, as well as to be sued.” 
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nized as a part of the municipal law of England and the United States, to the 
effect that ‘foreigners are entitled to protection in that country in which 
they are domiciled or even temporarily sojourning.’”’ As to the particular 
case before them (the complainants in which were subjects of Portugal at the 
time of their losses) the commissioners said: 


The public law of Christendom, and the municipal law of the land, 
declare that foreigners, whether domiciled or temporarily sojourning on 
our soil, or whether on the decks of our ships, trusting to the security of 
our flag upon the high seas, are equally entitled to our protection against 
wrong from any foreign power, and equally entitled to sue for their rights 
in our courts. Therefore, on the ground of abstract justice and pro- 
priety, and upon the ground of legal right, we decide that foreigners, en- 
titled to the protection of our flag in the premises, whether naturalized 
or not, have a right to share in the distribution of this fund.® 


Claims of subjects of Great Britain were not receivable.** But in the case 
of one individual, not even the fact that he had applied for and been ad- 
mitted to the privileges of a British subject in India brought him within the 
exception clause passed by Congress. He had secured no rights of a British- 
born subject in England, had not renounced his allegiance to his native coun- 
try since his birth in Hamburg, and had acquired no right of protection from 
Great Britain except as to his person and property while within the jurisdic- 
tion of the colony which gave him the naturalization; he might, upon return- 
ing to his native country, have lawfully borne arms against Great Britain.* 
Under the British statute of 1847 naturalization in the United Kingdom did 
not confer any rights of citizenship within the colonies, nor did colonial 
naturalization confer any such rights beyond the limits of the colony granting 
naturalization.” 

The second Court of Commissioners of Alabama Claims, operating under 
the more liberal statute of 1882, allowed claims of British subjects serving on 
American vessels that had been destroyed. It also allowed them for premi- 
ums on war risk insurance of American-owned goods on British vessels, 
refusing to regard as controlling an analogy drawn from the Greytown 
bombardment cases.” 

As might be expected, no uniform rule has been followed by the domestic 
commissions in the matter of interest. Under its ‘“‘principles’”’ of January 

*? Benjamin Worth v. United States, No. 91; Report cited in note 45, supra, p. 40. See 
also Nos. 92, 237, 246. 

** The claim of John Burns was apparently the only one of this kind before the court. 
Report cited in note 45, supra, p. 41. 

* Friedrich Albert Schreiber and Arnold Otto Meyer v. United States, No. 740. Report 
cited in note 45, supra, p. 111. In support of the ruling there is a quotation from Lord 
Chief Justice Cockburn’s work on nationality. 

710 & 11 Victoria, c. 83. Cf. Markwald v. Attorney General [1920] 1 Ch. 348. 

1 J. B. Moore, International Arbitrations, V, 4672-4673. Part of the task of the second 


court was to define “high seas’’ and “‘ Confederate cruisers’’ within the meaning of the stat- 
ute. 
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24, 1835, the Neapolitan indemnity commission allowed interest at the rate 
of twenty per cent on amounts awarded. (The fund permitted the payment 
of 94.82 per cent of what was authorized.) ” The board which passed upon 
claims under the 1858 convention with China allowed twelve per cent 
interest on the claims from the time of their origination to the date set for 
filing claims, apparently having in mind the fact that some time must elapse 
before there could be complete collection of the indemnity (for which certain 
customs receipts at designated ports were pledged).” Attorney General 
Mason allowed no interest on awards in the Peruvian claims, holding that 
the sum for which the awards were compromised represented only the 
amounts demanded as principal. The commissioner handling Brazilian 
claims allowed interest on an earlier claim, the principal of which had been 
determined in 1842 but not paid until 1846; at the same time, he refused to 
allow for this claimant’s expenses in prosecuting the original claim, saying 
that this would be as dangerous as it would be new.” Memorialists be- 
fore the commissioners under the Treaty of Guadalupe-Hidalgo sought to 
prove by an examination of Spanish and Mexican laws that a higher rate of 
interest than five per cent (which the mixed commission of 1839 had found to 
be the customary and legal rate fixed by the laws of Mexico, and therefore to 
be applied as to claims originating within Mexican territory) was allowable, 
but they did not succeed. In 1855 Mr. Attorney General Cushing held that 
Acts of Congress merely authorizing settlement of claims according to 
“equity” or “equity and justice” did not mean the giving of interest.” 
The Court of Commissioners of Alabama Claims allowed interest on awards 
at the rate of four per cent, in accordance with the specific authorization of 
Congress. 

The foregoing discussion has referred to illustrative statements and rulings 
which the domestic claims commissions have made. A complete estimate of 
their legal work would require a much more detailed analysis of the claims 
decisions, with classifications of questions presented, and comparisons of the 
holdings with the international customary and treaty law on the points in- 
volved. Such a detailed investigation would go far beyond the scope of the 
present study, which has dealt with more general aspects of the commissions’ 
work. The brief comparative view which has been undertaken may serve to 
emphasize some of the peculiar problems which have attended the settle- 
ments. 

The plan of making awards through domestic commissions eliminates only 
to some extent the factors of diverse national policies, legal systems and cul- 


7 J. B. Moore, International Arbitrations, V, 4585, 4587. 

%3 Ibid., V, 4629. 

% Ibid., V, 4595. The action of the Attorney General is there referred to as a “rule of 
necessity, not of law’’. 

% Ibid., V, 4614. 

% Colmesnil’s Case, 7 Ops. Atty. Gen., 523. 
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tures.”7. Other problems may be created, such as that of procuring from 
abroad the documentary materials frequently required for adequate han- 
dling of the claims. The first commission in the selected list, that under the 
1803 convention with France, had occasion to see how difficult it could be to 
secure needed information from a foreign government. The whole history 
of the French spoliation claims affords convincing evidence of the difficul- 
ties. Agents visiting ports in the French and Spanish West Indies to dis- 
cover places of deposit of records and to find out what records might be in 
existence that would have some bearing upon the rights and claims of Ameri- 
can citizens under the Act of 1885 found, for example, that in a considerable 
number of cases captors had landed and disposed of cargoes without any trial 
whatever.”® Particularly if a long period has elapsed between the time of 
origin of the claim and its adjudication, this problem may be a major one. 

It has been seen that, while under general injunctions to decide according 
to justice, equity and the law of nations, as well as conventions that may be 
pertinent, the domestic boards have exercised some discretion in their appli- 
cation of rules. Particularly has this been true when rules of municipal law 
rather than international law were involved, where there was divergence as 
between the countries concerned, or where there was lack of definiteness. It 
is clear that the legislature creating a commission has the power to limit the 
latter by jurisdictional restrictions and by instructions, without the prospect 
of a foreign government’s interposition. At the same time, United States 
practice seems to indicate an acceptance in fact of the idea of trusteeship 
when the Government has received funds to be disbursed in satisfaction of 
private claims. The possibility of the paying state’s validly objecting to the 
manner of distribution has occasionally been suggested in the course of 
proceedings. 

Perhaps one impression to be had from a brief survey of the development 
would be that of the relatively small amount of generally accepted, substan- 
tive international law, outside of treaties. Rules that were clearly estab- 
lished have in numerous cases received declaration and emphasis. The fact 
of the law’s growth and development since the time of some of these applica- 
tions needs to be taken into consideration in any attempt to estimate their 
present value as precedents. 

As to the rules of adjective law, the possibility of divergence as between 
different commissions is apparent. If it be true that, in the matter of evi- 
dence there are not, strictly speaking, rules of evidence in international law 
in a general sense, but rather a general body of practice that has developed a 


7 Cf. Frederick 8. Dunn, The Diplomatic Protection of Americans in Mexico (1933), p. 52, 
comparing the plan of the commission under Arts. 14 and 15 of the Treaty of Guadalupe- 
Hidalgo with that of the 1839 mixed commission and that projected under the unratified 
1843 convention with Mexico. 

78 Sen. Ex. Doc. No. 30, 49th Cong., Ist Sess. (Report of James O. Broadhead and Som- 
erville P. Tuck); House Ex. Doc. No. 194, 49th Cong., lst Sess. (Report of Somerville P. 
Tuck.) 
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high degree of uniformity,”® it is to be expected that such law as governs 
domestic commissions will be that of their own institution or that prescribed 
by the creating legislature. It is possible for the legislative body to approve 
the established international practice by general reference, but experience 
seems to indicate a tendency merely to instruct the commissioners to proceed 
in accordance with justice and equity. 

Where there has been more than one domestic commission for the handling 
(at different times) of claims against the same foreign country (such as 
Spain) there has been some effort to relate the work of later commissions with 
earlier.8° That national commissioners are likely to be aware of the possible 
international effects of their awards as precedents is indicated by the sugges- 
tion from the Court of Commissioners of Alabama Claims that matters be- 
fore it should be handled in the light of the possibility that in some other war 
the United States might be a neutral. 

Proceedings before domestic commissions remain distinguishable from 
those of purely international commissions. Commissioner Kane of the 
agency handling claims against France pointed out that there was no one 
before the board to “represent the fund.” * The commissioner for claims 
under the Van Ness convention with Spain observed that he was unaided by 
the arguments of counsel.® It is true that such tribunals as those for the 
Alabama claims have been more nearly assimilated to ordinary courts. In 
any case, the absence of the elements commonly associated with international 
adjudications has not prevented the domestic commissions from making 
many applications of the rules of customary and conventional international 
law, although their authorizations to do so flow directly from national legis- 
lation rather than international agreements. 


79 Durward V. Sandifer, Evidence Before International Tribunals (1939), p. 334. A part of 
the development described in this useful volume has come since the work of the latest com- 
mission whose work has been considered in the foregoing pages. 

8° See, for example, J. B. Moore, International Arbitrations, V, 4543-4544. 

8! Notes cited in note 36, supra. 

% Report of Jan. 31, 1838. 
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EDITORIAL COMMENT 
WAR BETWEEN THE UNITED STATES AND THE AXIS POWERS 


On Sunday, December 7, 1941—‘‘a date which will live in infamy,” 
Japan made a surprise attack by air bombers and submarines on Pearl 
Harbor, Hawaii, the largest naval base of the United States, resulting in 
heavy losses in men and craft to the United States. One hour later and 
possibly without knowledge of the attack, the Japanese Ambassador, Ad- 
miral Kichisaburo Nomura, and the Japanese special envoy, Saburo 
Kurusu, acting as the mouthpiece of General Tojo, the recently appointed 
Premier of Japan and head of the military clique, requested and obtained a 
conference with Secretary of State Hull and handed him the Japanese reply 
to the American note of November 26 last. About the time of this confer- 
ence word was first received of the Japanese attack carried out thousands of 
miles from Japan. This conference was a continuation of the conferences 
begun in the early spring of 1941 at the request of Japan with the Japanese 
Ambassador for the maintenance of peace in the Far East, and continued and 
given special emphasis by the arrival on November 15, 1941, by air from 
Tokyo of the special envoy, Saburo Kurusu. The attack was a bold act of 
treachery, in the words of the President, ‘‘under the very shadow of the 
flag of peace borne by the special envoys in our midst’’ (Address of President 
Roosevelt, December 9, 1941). The whole affair was a pretense of sincere 
diplomatic negotiations by Japan with the victim she had long before marked 
out for assault.! In the President’s message to Congress of December 8, 
1941, he described the situation as follows: 

The United States was at peace with that nation [Japan] and, at 
the solicitation of Japan, was still in conversation with its Government 
and its Emperor looking toward the maintenance of peace in the Pacific. 
Indeed, one hour after Japanese air squadrons had commenced bombing 
in Oahu, the Japanese Ambassador to the United States and his col- 
league delivered to the Secretary of State a formal reply to a recent 
American message. While this reply stated that it seemed useless to 
continue the existing diplomatic negotiations, it contained no threat or 
hint of war or armed attack.’ 

It will be recorded that the distance of Hawaii from Japan makes it 


obvious that the attack was deliberately planned many days or even 
weeks ago. During the intervening time the Japanese Government has 


1“Japan in its recent professions of a desire for peace has been infamously false and 
fraudulent... .”’ Secretary Hull, State Dept. Press Release, Dec. 7, 1941. 

? The note was, however, bristling, if not hostile, in tone and content: ‘It is presumed the 
above provision [of the American proposal] has been proposed with a view to restrain Japan 
from fulfilling its obligation under the Tripartite Pact when the United States participates 
in the war in Europe and as such it cannot be accepted by the Japanese Government.”’ 
Compare the action of Japan in beginning the war with Russia in 1904. Hershey, Jnter- 
national Law and Diplomacy in Russo-Japanese War, Chap. I. It is reported the Secretary 
of State as early as Nov. 27, 1941, warned other Departments of the Government of the 
possibility of an outbreak by Japan in some direction. 
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deliberately sought to deceive the United States by false statements 
and expressions of hope for continued peace. 


This aspect of the outbreak without warning, with consummate duplicity, 
is treated elsewhere in this issue. It is only necessary to refer to a few 
statements of authorities on international law to show that the attack by 
Japan was a gross violation of the principles of honor and good faith de- 
manded by international law.’ 

The attack by Japan was followed by a declaration of war against the 
United States and Great Britain on December 7, 1941. United States and 
Great Britain replied in kind on December 8, 1941. In sequence came the 
declarations of war against the United States by Germany and Italy on 
December 11, 1941.4 On the same day the United States and Great Britain 
replied by declarations of war. On the same day also, Germany, Italy and 
Japan signed a military alliance for the joint conduct of the war and a guar- 
anty not to make a separate peace or truce. This alliance is to remain in 
force as long as the Tripartite Pact of September 27, 1940, which it is de- 
signed to carry out. 

The relations of the United States with Japan had progressively deterio- 
rated since her war with China began in July, 1937,5 just as had the relations 


3 John Bassett Moore, the dean of international jurists, says, “‘ Although a contest by force 
between nations may, no matter how it may have been begun, constitute a state of war, itby 
no means follows that nations, in precipitating such a condition of things, are not bound by 
principles of honor or good faith. If, for example, a nation, wishing to absorb another, or to 
seize a part of its territory, should, without warning or prior controversy, suddenly attack 
it, a state of war would undoubtedly follow, but it could not be said that the principles of 
honor and good faith enjoined by the law of nations had not been violated. . . . Nor is 
the practice of fraud and deceit permitted by a state of war supposed to be admissible in 
time of peace.”” (7 Moore, Digest of International Law, 171.) 

Professor Fenwick states: ‘‘A sudden attack by one state on another before negotiations 
looking to a settlement of the controversy have been undertaken or have reached the point 
where the redress demanded is apparently not to be granted, has been regarded from the 
earliest times as an act of international brigandage.” (International Law, p. 453.) 

As to treachery, see G. G. Wilson, International Law Situations, 1917, p. 161; Amos S. 
Hershey, International Law and Diplomacy of Russo-Japanese War, Chap. I; Oppenheim, 
International Law, 3d ed., p. 311, Charles Noble Gregory, Proceedings of the American 
Society of International Law, 1921, p. 115. 

Warning as to war is required before the commencement of hostilities by Hague Conven- 
tion ITI of 1907, which was signed and ratified by all of the main belligerents in the present 
war, including Germany and Japan, but excluding Italy. 

‘Dec. 7, 1941, declaration of war against Japan by Canada; Dec. 8, by Honduras, El 
Salvador, Guatemala, Haiti, Dominican Republic, Holland, Greece, Free French and Pan- 
ama; Dec. 9, by Australia, South Africa, New Zealand, China, Cuba, Costa Rica; Dec. 11, 
by Poland. For other declarations of war see State Department Press Releases, Dec. 15 
and 18, 1941. 

5 A review of the treaty evasions and breaches on the part of Japan and her ties with the 
Axis Powers and her diplomatic exchanges with the United States while carrying on her 
aggressive policies in Asia, will be found in President Roosevelt’s report to Congress with 
attached documents, dated Dec. 15, 1941, reprinted in this JourNaL, Supplement, p. 24. 
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with Germany and Italy since the war began in Europe. As both wars 
were of a predatory nature, to which the United States opposed a strong 
and consistent front, the course which led the United States finally into the 
war is shown by the sequence of events. However much we may agree with 
the general policy of the United States toward aggressors, it is interesting 
to the science of international law to consider the legal aspect of these events 
and to compare the policy and the law involved. 

During the last war the United States had endeavored to maintain neutral 
rights. In this war neutral rights were largely waived by the so-called 
Neutrality Acts conceived in a policy of isolation, and then discarded frankly 
for a policy of belligerent assistance on the ground of self-defense against 
the growing world menace of the aggressors. Legally speaking, under the 
traditional principles of international law the United States has not been 
neutral as to either struggle, but has from small beginnings grown into active 
participation in the war, more active in the European area than the Far 
Eastern area. In the former, it was aiding Britain which was fighting the 
Axis; in the latter, it was aiding China which was fighting Japan. Beginning 
with protests against acts of aggression in Europe, the United States Govern- 
ment became a purveyor of contraband of war to the Allies on a large scale, 
enacted legislation to that end, furnished war vessels to Britain, opened our 
ports to the repair of belligerent warships, and finally became an accessory 
in the Battle of the Atlantic.® 

Such warlike acts invited declarations of war on the part of Germany 
and Italy whenever they wished to regard them as causae belli. Many of 
these acts were reviewed in the war speech of Hitler and touched on in the 
German declaration of war as grounds for war: 


The Government of the United States having violated in the most 
flagrant manner and in ever-increasing measure all rules of neutrality 
. and having continually been guilty of the most severe provocations 
against Germany .. . has finally resorted to open military acts of 
aggression.’ 


*See “Government Traffic in Contraband,” by L. H. Woolsey, this Journat, Vol. 34 
(1940), p. 498. 

John Bassett Moore says, “But as the supply of arms and ammunition to a fighting force 
is a direct contribution to its military resources, a neutral government cannot itself supply 
such articles to the parties to an armed conflict, or permit its citizens to supply them to one 
party but not to the other, without abandoning its neutrality and making itself a party to the 
conflict, whether war has or has not been declared.” (Foreign Affairs, July, 1933, p. 564.) 

7™German Declaration of war, N. Y. Times, Dec. 11, 1941. 

In the last war France declared war on Austria-Hungary, Aug. 13, 1914, because of “‘acts 
of military assistance given to Germany and incompatible with neutrality.”” (International 
Law Situations, 1917, p. 88.) 

Italy declared war against Germany, Aug. 28, 1916, because of “systematically hostile 
acts . . . consisting in both an actual warlike participation and economic measures of every 
kind,” mentioning the supply of arms, the participation of German officers and men and the 
Suspension of debt payments to Italians (Jd. pp. 171-2). (In an opinion of the German 


80 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


On the other hand, the unneutral course of the United States has been 
justified by the Government on the ground of self-defense and fading-out 
of the obligations of neutrality under a modern interpretation of the Kellogg 
Pact and other multipartite acts tending to ‘“‘outlaw”’ war.* Of course, a 
disregard of the obligations of neutrality resulting in participation in the war 
on one side by the United States, on whatever ground or justification, re- 
quires preparation for self-defense in the eventuality that this course should 
bring about a declaration of war by the affected belligerents. It is therefore 
doubtful that these more or less reciprocal causatives lead to any logical 
result or conclusion. 

Another feature of American policy that ought to be mentioned is the 
economic and financial pressure exerted by the United States on the Axis 
Powers, including Japan. This is in truth an example of the application to 
the aggressor states of measures in the nature of ‘‘sanctions’’. 

Beginning on April 10, 1940, the freezing control of assets (including 
money, securities, diamonds, paintings, etc.) was begun progressively with 
Norway down through the list of occupied countries of Europe. On June 14, 
1941, the freezing control was extended to the remaining countries of Europe, 
including Germany and Italy, which changed the measure from a primarily 
defensive weapon intended to protect the assets of the peoples of invaded 
countries to a frankly aggressive weapon against the Axis Powers, including 
their use of neutral countries as cloaks for their transactions. On July 26, 
1941, when Japan overran Indo-China, the same control was invoked against 
Japan for the obvious purpose of curbing Japanese aggression, and against 
China, at her request, in order to curb Japanese activities in the occupied 
areas of China.°® 

The freezing control was used in conjunction with a system of export 


Reichsgericht at Leipsic, shortly before the war, appears the statement: ‘‘ Formally there is 
not a state of war between Germany and Italy, but it must be admitted nevertheless that 
Germany participates in the Austro-Italian War in consequence of the treaties existing be- 
tween Austria and Germany. According to these treaties, in case Austria is obliged to 
send troops to other theaters of the war, Germany should fill the vacancies thus caused by 
means of proper forces.” Journal du droit international privé. Clunet, 43:1701). (Quoted, 
id., p. 172, note.) 

Germany declared war against Portugal, March 9, 1916, for unneutral conduct, including 
the sale of a destroyer, guns and materials to the enemy, the extensive sojourn of war vessels 
in port and the seizure of German vessels. (Jd., p. 105.) 

France declared war on Bulgaria, Oct. 16, 1915, because of the latter’s military codépera- 
tion with the enemy. (Jd., p. 91.) 

Austria-Hungary broke relations with Belgium, Aug. 22, 1914, because of the latter’s 
military coéperation with France and Britain. (Jd., p. 51.) 

8 See “The Taking of Foreign Ships in American Ports,” by L. H. Woolsey, this JouRNAL, 
Vol. 35 (1941), p. 497. 

® Freezing control is based on United States Code, Title 12, Sec. 95a, and certain consti- 
tutional powers of the President. See address of Edward H. Foley, General Counsel of 
Treasury Department, before American Bar Association, Sept. 29, 1941. 
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control. This began with the ‘‘moral embargo”’ instituted in 1938 on ex- 
ports of aircraft, aircraft parts, materials and bombs to countries bombing 
civilian populations. Thereafter no such exports of any account were made 
to Japan. Under the Export Control Act of July 2, 1940, aviation gasoline, 
heavy iron and steel scrap were embargoed to Japan in July, and iron and 
steel scrap of all kinds and equipment for production of gasoline in Septem- 
ber. After January, 1941, none of the articles under export control were 
allowed to go to Japan, except low-grade gasoline, and after the freezing con- 
trol was imposed in July nothing was allowed to go to Japan.!° No exports 
were permitted to reach the European aggressors either, but exports of all 
articles were free to the Allies and to China so far as they could be spared. 

On July 17, 1941 a step was taken in a different direction for the same 
purpose. By a Proclamation of that date, President Roosevelt authorized a 
“blacklist”’ of persons and firms in American republics (and probably later 
in other countries), whose activities are believed to be unfriendly to American 
interests. It had the effect of extending the freezing control and the trade 
control so as to restrict any activities detrimental to the United States." 

By the application of these measures several billion dollars of funds were 
kept from Axis hands and control to maintain their war effort, including 
propaganda, espionage, sabotage and other subversive activities. It effec- 
tively stopped all trade with Japan. Parallel action by the British and 
Dutch was a severe shock to Japanese aggression. It also effectively closed 
leaks in the allied “blockade.” Naturally the dictator states retaliated by 
similar measures, although prior thereto the title to American property in 
Germany and Italy had been reduced by seizure and control to little more 
than a shell.” 

The result of imposing these ‘‘sanctions’’ has been precisely that anticipated 
by John Bassett Moore and other jurists. Mr. Moore describes them as 
“‘war-tending and war-like processes prescribed by the Covenant, comprising 
‘sanctions,’ boycotts and war itself’? and denominates them as ‘ war-like 
devices.”* The application of these “sanctions” to Japan undoubtedly 
tended to drive her into closer alliance with Germany and Italy. Moreover, 
the United States Government has facilitated the supply of arms, ammuni- 
tion, implements of war and other contraband articles to China, has helped 
her with experts and advisory missions, and has also aided in furnishing cred- 
its or loans to the Chinese Government for stabilizing exchange and prose- 
cuting the war. That no war had been declared in the Far East can hardly 
excuse or justify this course. As the available diplomatic correspondence 

10 See President’s proclamations and orders under the Act of July 2, 1940, 54 Stat., 714, 
and State Department Press Releases for that period. 

1 Address of Edward H. Foley, supra. 

27d, 

8 John Bassett Moore, “An Appeal to Reason,” Foreign Affairs, July, 1933, Vol. 11, No. 


4, pp. 560, 585. See also his statement at Hearings before Senate Foreign Relations Com- 
mittee on S, 3474, Jan.—Feb., 1936, p. 172 et seq. 
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shows, Japan protested against these efforts of the United States and similar 
efforts on the part of Great Britain. In the document handed to Secretary 
Hull on the day of the Japanese attack, the Japanese Ambassador asserted 
(with utmost hypocrisy as to Japanese aims) that 
. . . both the United States and Great Britain have resorted to every 
possible measure to assist the Chungking régime so as to obstruct the 
establishment of a general peace between Japan and China, interfering 
with Japan’s constructive endeavors toward the stabilization of East 
Asia. Exerting pressure on the Netherlands East Indies, or menacing 
French Indo-China, they have attempted to frustrate Japan’s aspiration 
to the ideal of common prosperity in codperation with these regions. 
Furthermore, when Japan, in accordance with its protocol with France, 
took measures of joint defense of French Indo-China, both American 
and British governments, wilfully misinterpreting it as a threat to their 
own possessions, and inducing the Netherlands government to follow 
suit, they enforced the assets freezing order, thus severing economic 
relations with Japan. While manifesting thus an obviously hostile 
attitude, these countries have strengthened their military preparations 
perfecting an encirclement of Japan, and have brought about a situation 
which endangers the very existence of the empire. 


In conclusion he added: 


Obviously it is the intention of the American Government to conspire 
with Great Britain and other countries to obstruct Japan’s efforts 
toward the establishment of peace through the creation of a new order 
in East Asia, and especially to preserve Anglo-American rights and 
interests by keeping Japan and China at war." 

These views were reflected briefly in the Japanese declaration of war of 
December 7, 1941, as grounds for her appeal to arms. 

However the historian and jurist may eventually reckon or weigh the 
policy of the United States leading up to the present conflict, ‘‘We are now 
in this war. We are all in it—all the way,” as the President said. It is 
therefore interesting to note the aims of the belligerents, which they believe 
the present war will realize. It is difficult to find in the pronouncements of 
the Axis Powers any pledge for the peace of the world after this war, for the 
upbuilding of humanity, for the integrity of the individual. They only 
preach of a place in the sun, a lebensraum, a new order, a new world philoso- 
phy, which are to be brought about or imposed by force. ‘‘Two worlds are 
in conflict; two philosophies of life. . . . One of these worlds must break 
asunder.”” Perhaps the preamble ofthe Tripartite Pact which the dictators are 
now allied to carry out states their veiled aims as well as anything. It reads: 


The Governments of Germany, Italy and Japan, considering it as a 
precedent to any lasting peace that all nations of the world be given 
each its own proper place, have decided to stand by and coédperate with 


4 The full text of the Japanese document, as well as the text of the last American docu- 
ment handed to the Japanese envoys on Nov. 26, 1941, are printed in this Journat, Supple- 
ment, pp. 44, 50. 
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one another in their efforts in greater East Asia and regions of Europe 
respectively wherein it is their prime purpose to establish and maintain 
a new order of things calculated to promote the mutual prosperity and 
welfare of the peoples concerned.’® 
This was substantially repeated in Article III of the Alliance Agreement. 
Implicit in this pronouncement and explained in other statements and par- 
ticularly in the actions of the dictators, is the plan to establish and maintain 
by force a hegemony in Europe and Asia around which other states shall 
revolve as satellites held in place by the magnetic superiority of race. 

In contrast, witness the objectives of America, which place freedom as the 
goal of the war—freedom of the individual, freedom of trade, freedom from 
invasion and war. The Atlantic Charter signed by President Roosevelt and 
Prime Minister Churchill is a succinct statement of the war aims of America 
and Britain.'® It is unnecessary to summarize them here, but it may be 
said that they are truly magnanimous and democratic and are dedicated to 
protect and foster “‘life, liberty and the pursuit of happiness’’—the polar 
opposites of the Axis aims. They are avowed again in the preamble to the 
Declaration by United Nations, a military alliance of 26 nations, including 
the United States, signed on January 2, 1942. These nations unite in sub- 
scribing to the “‘purposes and principles”’ of the Atlantic Charter and in 
proclaiming that they are ‘‘convinced that complete victory over their ene- 
mies is essential to defend life, liberty, independence and religious freedom, 
and to preserve human rights and justice in their own lands as well as in 
other lands, and that they are now engaged in a common struggle against 
savage and brutal forces seeking to subjugate the world.” 1” 

L. H. 
LAW IN WAR 


Is war today conducted more humanely than when Joshua is said to have 
destroyed Jericho, sparing only Rahab and her household because of her 
services to his spies?! There is reason why it should be. Joshua acted 
according to his lights. Today, according to the Rules of Land Warfare 


8 This JouRNAL, Supplement, Vol. 35 (1941), p. 35. 

Secretary Hull has stated the meaning of the “‘new order” as follows: “ Previous experi- 
ence and current developments indicate that the proposed “new order”’ in the Pacific 
area means, politically, domination by one country. It means, economically, employment 
of the resources of the area concerned for the benefit of that country and to the ultimate 
impoverishment of other parts of the area and exclusion of the interests of other countries. 
It means, socially, the destruction of personal liberties and the reduction of the conquered 
peoples to the réle of inferiors.”” (New York Times, Jan. 16, 1941.) 

16 This JoURNAL, Supplement, Vol. 35 (1941), p. 191. 

17 New York Times, Jan. 3, 1942. 

1“ And they utterly destroyed all that was in the city, both man and woman, young and 
old, and ox, and sheep, and ass, with the edge of the sword... . 

“And Joshua saved Rahab the harlot alive, and her father’s household, and all that she 
had; and she dwelleth in Israel even unto this day; because she hid the messengers, which 
Joshua sent to spy out Jericho.”” (Joshua, VI, 21 and 25.) 
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applicable to the United States Army, the means (and doubtless also the 
ways) of injuring the enemy “are definitely restricted by international 
declarations and conventions and by the laws and usages of war.’’? These 
are to be found in a number of places and exemplify practices that have 
begotten standards of conduct. With the advent of the year 1942, the in- 
ternational society does not admit that war once embarked upon means the 
exercise of unrestricted belligerent power unfettered by legal duties towards 
an enemy. What they involve or call for has recently been brought home 
grimly to the United States by the conduct of the enemy. 

On December 7, 1941, a day which as President Roosevelt well said, ‘ will 
live in infamy,’ * naval and air forces of Japan suddenly and deliberately 
attacked the United States at a time when it was at peace with that nation, 
and, when the United States “‘at the solicitation of Japan, was still in con- 
versation with its Government and its Emperor looking toward the main- 
tenance of peace in the Pacific. Indeed, one hour after Japanese air squad- 
rons had commenced bombing in the American island of Oahu the Japanese 
Ambassador to the United States and his colleague delivered to our Secretary 
of State a formal reply to a recent American message. And, while this reply 
stated that it seemed useless to continue the existing diplomatic negotiations, 
it contained no threat or hint of war or of armed attack.”’4 The perfidy 
of the Japanese procedure, accentuated by official conduct that was incom- 
patible with armed attack upon the United States, and which was seemingly 
designed to dispel the idea that such attack was, at the time, being made or 
about to be made, is believed to have been a violation of a legal duty to the 
nation. 

A few weeks later, on December 27 and 28, 1941, the City of Manila was 
subjected to aérial bombardment despite the fact that on or about December 
26, 1941, General MacArthur undertook to make it clear to the enemy that 
Manila had been made an “open city.”’ It is understood that he did so by 
removing or destroying all possible military objectives, and by making it 
obvious that there remained therein no legitimate objective which the enemy 
could thereafter properly attempt to bombard from the air in case its air- 
craft gained access to the airspace over that city.5 The announcement was 
simply a mode of apprising the enemy of a fact which when known to him 
demanded respect for the consequences of it.6 The ensuing bombardment 


2 1940 edition, No. 26. 

* President Roosevelt, War Message to the Congress, Dec. 8, 1941, New York Times, 
Dec. 9, 1941, p. 1, where it was added: “It will be recorded that the distance of Hawaii 
from Japan makes it obvious that the attack was deliberately planned many days or even 
weeks ago. During the intervening time the Japanese Government has deliberately sought 
to deceive the United States by false statements and expressions of hope for continued 
peace.” Also in this Journat, Supplement, p. 22. 

‘ Thid. 5 New York Herald Tribune, Dec. 26, 1941. 

* Compare situation in Paris, referred to in communication from the American Ambassa- 
dor, June 13, 1940, Dept. of State Bulletin, June 15, 1940, p. 646. 
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of Manila did not mark an attempt to destroy legitimate objectives within 
a particular area with mere incidental damage to life or property in proximity 
thereto. It was rather a deliberate effort to destroy whatever the destroyer 
sought to demolish, with a possible view to terrorizing the inhabitants, and 
with unconcern, moreover, for the safety of churches, hospitals and the like.’ 
According to a War Department communiqué of Dec. 30, 1941: 


A survey of the damage done to undefended Manila by the repeated 
senseless and savage bombings by Japanese aircraft after it had been 
declared an open city has been practically completed. This survey 
indicates that churches and other centers of Christian worship and 
culture were deliberately selected as special targets for enemy attacks. 
These edifices were of a distinctive type of architecture and their char- 
acter could not have been mistaken. Before the brutal assaults were 
begun, Japanese bombing planes flew low over the city, obviously 
selecting the buildings which were subsequently bombed. $ 


This action by the enemy has aroused, as it should, vast indignation 
throughout our land and intense sympathy for the victims. It should and 
may kindle determination to spare no effort to prevent recurrence of kindred 
acts. This may test the full resourcefulness of the nation. It calls for an 
American achievement that shall cause the enemy to realize the dire con- 
sequences of its own lawlessness in conducting war. What has already taken 
place invites retribution. That should not, if possible, express itself in re- 
turning like for like, and the sacrifice of unoffending and helpless enemy 
noncombatants, if there be any possible alternative that can serve a like 
purpose.® To deal with the Japanese as savages, impervious to the dictates 


7 See views of Secretary Hull, as set forth in Associated Press despatch in New York Sun, 
Dec. 27, 1941, p.1. Also United Press despatch, dated Manila, Dec. 29, 1941, in New York 
Herald Tribune, Dec. 29, 1941, p. 1. 

8 Associated Press despatch, New York Sun, Dec. 30, 1941, p.1. In this connection the 
War Department announced the receipt of the following radiogram from Gen. MacArthur: 
“Enemy mercilessly bombed the open city of Manila using sixty-three bombers. Damage 
has been severe and includes all types of civilian installations, such as churches, the cathe- 
dral, hospitals, convents, business and private dwellings. It is notable that before Manila 
was declared an open city and before our anti-aircraft evacuated therefrom he had abstained 
from attempted bombing of anything in Manila except military installations. His present 
actions can only be deemed completely violative of all the civilized processes of international 
law. At the proper time I bespeak due retaliatory measures.” (Jd., p. 6.) 

See also further report from General MacArthur, set forth in special despatch by Charles 
Hurd in New York Times, Jan. 8, 1942, p. 1. 

® According to War Department Rules of Land Warfare, of 1940, No. 358: “‘ Reprisals are 
never adopted merely for revenge, but only as an unavoidable last resort to induce the enemy 
to desist from illegitimate practices. They should never be employed by individual soldiers 
except by direct orders of a commander, and the latter should give such orders only after 
careful inquiry into the alleged offense. The highest accessible military authority should 
be consulted unless immediate action is demanded as a matter of military necessity, but in 
the latter event a subordinate commander may order appropriate reprisals upon his own 
initiative. Hasty or ill-considered action may subsequently be found to have been wholly 
unjustified, subject the responsible officer himself to punishment as for a violation of the laws 
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of civilization, would be a sad degeneration for a country which, like our own, 
professes attachment to the requirements of international law. What has 
already taken place suggests that our Government must, however, as it 
doubtless will, make vigorous and detailed protest, through appropriate 
neutral agencies, and with such precision and completeness in the light of all 
relevant facts, as will impregnably sustain its position and also give to the 
offender a full sense of both American indignation and of the character of 
the American demand by way of retribution.!° From us Japan must learn 
that the way of the transgressor is hard. If that lesson cannot be ap- 
propriately or reasonably taught by the Department of State or even 
through the direct operation of our military or naval forces, and remains 
unlearned throughout the duration of the war, retribution must be exacted 
at the peace conference. There should be no resumption of friendly relations 
with Japan until the score is cleaned. There may be various methods of 
cleansing. The exaction of appropriate indemnities may be one; but it will 
be an insufficient cleanser. By some process Japan must be made to realize 
that, for the kind of lapses of which it has been guilty, the bare payment of 
money does not suffice. Nor will mere expressions of regret, however for- 
mally expressed, be enough. In order to impress the mind of the enemy 
with an adequate sense of the gravity of its offenses, and to inculcate real 
deference for the law, it might be ultimately useful to lower the rank of 
diplomatic representation between the two countries, by neither accepting 
nor sending a diplomatic representative of higher grade than that of envoy 


of war, and seriously damage his cause. On the other hand, commanding officers must as- 
sume responsibility for retaliative measures when an unscrupulous enemy leaves no other 
recourse against the repetition of barbarous outrages.” 

10 According to a press release from the Department of State of Dec. 29, 1941, it was 
announced that there had been received through the Swiss Legation at Washington, a 
communication from the Japanese Government in which it protested the alleged killing of 
ten Japanese nationals at the time of the assault by the Japanese forces against the city of 
Davao on the Island of Mindanao. The Department made the following comment: 

“This Government had not previously heard of the alleged incident and has no reports 
whatsoever which would substantiate in the slighest degree the incident complained of by 
the Japanese Government. 

“For days previous to the delivery of this note, the Japanese not only had been continuing 
their unprovoked aggression against the Philippine Islands but they have also ruthlessly, 
wantonly and with a complete lack of humanity bombed the defenseless civilian population 
of a declared open city, have killed scores of civilians and have wounded hundreds more. 

“While the United States would not condone the acts of any of its officials or of any 
persons under its authority which contravene accepted rules of international law, and will 
always investigate complaints and take such proper steps as may be warranted under the 
facts, the record established by Japan over a number of years and in her recent activities 
in the Philippines clearly shows a wholly wanton disregard by Japan of international law 
and of principles of humanity and even of the elemental rules of decency designed to avoid 
needless injury to defenseless civilian populations. The objective of the Japanese in making 
this protest is clear, that is, to attempt to divert attention from their iniquities by making 
accusations against others.” 
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extraordinary and minister plenipotentiary, at least for a period of years. 
The suspension of use of ambassadors for thirty years after the resumption of 
peace might have a salutary effect. 

At the moment the chief consideration is to give voice to a determination 
that shall be heard in Japan, that its contempt, as our enemy, of the laws of 
war will not be tolerated, and that it will not be forgiven until convincing 
evidence of national regret is forthcoming that manifests itself both in 
abstinence from lawless conduct and in the making of full amends for past 
misdeeds. CHARLES CHENEY HyprE 


JAPAN ATTACKS THE UNITED STATES 


Japan began war against the United States by a treacherous attack upon 
Pearl Harbor before her emissaries had terminated the negotiations sup- 
posedly undertaken in an effort to discover some possible basis for a peaceful 
settlement of our differences. The actual attack took place one hour before 
the Japanese envoys had handed Secretary Hull the reply of Japan rejecting 
the terms of the American proposals for a settlement. Secretary Hull used 
very emphatic language to express to the Japanese diplomats his indignation 
at the manner in which Japan had increased its forces in southern Indo- 
China while the peace negotiations were in progress. 

President Roosevelt in an effort to explore every possibility of avoiding 
war had sent a message directly to the Emperor in which he called attention 
to the traditional and almost century-old friendship between the two coun- 
tries. He urged the Mikado to use his influence for peace. To President 
Roosevelt the Emperor sent no direct reply. Instead the Japanese Minister 
for Foreign Affairs several hours after the Pearl Harbor attack communicated 
to Ambassador Grew the reply which had already been delivered to Secretary 
Hull rejecting the American proposals. The Foreign Minister also stated 
that he had been in touch with the Emperor and the Emperor desired that 
the memorandum delivered to Secretary Hull be regarded as the Emperor’s 
reply to President Roosevelt’s message. The Foreign Minister made a 
further oral statement: ‘‘His Majesty has expressed his gratefulness and 
appreciation for the cordial message of the President.’’ The oral message 
as transmitted by the Minister concluded: ‘‘ Establishment of peace in the 
Pacific, and consequently of the world, has been the cherished desire of His 
Majesty for the realization of which he has hitherto made his government 
to continue its earnest endeavors. His Majesty trusts that the President 
is fully aware of this fact.’”’ Whether this message really emanated from the 
Mikado cannot be ascertained, but long before this oral reply was made 
Premier Tojo had despatched the warships and aircraft which were to make 
that never-to-be-forgotten treacherous attack. 

The Pearl Harbor attack has been compared with the surprise attack upon 
the Russian fleet in Chemulpo harbor on February 8, 1904, which began the 
Russo-Japanese War. But the situation was quite different. At that time 
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there was no generally recognized rule of international law which required a 
previous declaration before recourse to hostilities. Even then a treacherous 
or perfidious surprise attack in time of peace was well understood to be con- 
trary to international law. There was, however, some question as to how 
clear Japan had made her intention to reserve her right to substitute hostili- 
ties in place of the diplomatic negotiations and relations which she had 
terminated.! 

Japan was then very sensitive in regard to her standing among the civi- 
lized nations and felt deeply the criticism to which she was subjected in some 
quarters because of the Chemulpo attack. She was consequently ready to 
consider at the Second Hague Peace Conference the adoption of a convention 
requiring a formal declaration of war before commencing hostilities. But 
she insisted that this regulation must be regarded as made for the future 
and not as a formulation or codification of existing international law. In 
due course Japan signed and ratified, as did Great Britain, The Netherlands, 
Siam and the United States, the Third Convention of the Second Hague 
Conference. Article I of this convention provides: 


The contracting Powers recognize that hostilities between themselves 
must not commence without previous and explicit warning, in the form 
either of a declaration of war, giving reasons, or of an ultimatum with 
conditional declaration of war. 


It is to be noted that a treaty made for wartime, and this convention belongs 
in that category, is placed under the sanction of the military honor of the 
signatories. To disregard it is a breach of military honor as well as of inter- 
national law. Yet Japan did not hesitate to commit this heinous offense. 
In this most dishonorable manner she thrust war upon the United States 
before the termination of the peace negotiations which we were pursuing 
with the representatives of the Mikado. 

It is perhaps to be regretted that the American declaration of war did not 
emphasize the perfidy of the Japanese attack and did not specifically refer 
to the violation of the Hague Convention Relative to the Opening of Hos- 
tilities. Prime Minister Churchill, reporting to Parliament that the Cabinet 
had declared war against Japan, called attention to the violation of Article 
I of the Hague Convention which, as he stated, had been signed and ratified 
by Great Britain and Japan. But President Roosevelt in his address to the 
nation following the declaration of war on Japan did pillory Japan for its 
“sudden criminal attacks.’”’ He declared that ‘‘no honest person, today or 
a thousand years hence, will be able to suppress a sense of indignation and 
horror at the treachery committed by the military dictators of Japan, under 


1On Feb. 6 the Japanese Minister at St. Petersburg, acting under instructions, notified 
Count Lamsdorff of the severance of diplomatic relations and that same day the Russian 
Minister at Tokio was informed of the rupture. (Asakawa, The Russo-Japanese Conflict, 
Boston, 1904, pp. 344-345, 351.) 
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the very shadow of the flag of peace borne by their special envoys in our 
midst,’’ and he enumerated the calendar of shame containing the series of 
attacks begun by Japan and Hitler “‘ without warning’’—an impressive list 
which no American will ever forget. In the words of President Roosevelt’s 
message to Congress, the acts of Japan have left a record ‘‘for all history to 
read in amazement, in sorrow, in horror and in disgust!” 

The Japanese dictators and military party in control of the nation, like 
the German Nazis, restrict their loyalty to what they believe will redound 
to the advantage of their own nation. They have no real conception of a 
Society of States based upon the obligation of international codperation 
and mutual respect. The totalitarian concept of the Axis Powers and that 
other concept of a Society of States codperating for their common interests 
under a supreme supra-national law cannot be reconciled. The Axis con- 
cept is a throwback to a past age that the democracies have left far behind. 
The armed might of those who support the totalitarian ideal must be elim- 
inated in order that peace may reign on earth. 

The laws of war of which this treacherous attack was a conspicuous viola- 
tion have been evolved and have survived because they make for effective 
fighting. They are the rules of warfare followed by the nations that have 
survived, and it seems reasonable to believe that the observance of these 
rules was a determining factor in national survival. The fecial law of the 
Romans was a purely Roman system of law, yet it formulated rules of pro- 
cedure in regard to the declaration of war and the obligation of due notice 
which correspond to the present rule observed by law-abiding members of 
international society. Even by now the Japanese and Hitler must have seen 
that American unity was achieved as a consequence of Japanese treachery. 
This unity of purpose has more than counterbalanced any advantage de- 
rived from Japan’s violation. If they do not understand this now the lesson 
will be driven home to them on land and on sea. 

The world cannot afford or endure the perpetuation of the era of totali- 
tarian armament which will be necessary as long as there exists any state 
capable of planning such a treacherous attack as that launched on Pearl 
Harbor. ELLERY C. STOWELL 


THE ATTORNEY GENERAL INVOKES REBUS SIC STANTIBUS 


On August 9, 1941, President Franklin D. Roosevelt proclaimed that the 
International Load Lines Convention of 1930 was no longer binding on the 
United States “for the duration of the present emergency.’ He based this 
unilateral suspension of the treaty on ‘changed conditions” which, he said, 
had conferred on the United States ‘‘an unquestioned right and privilege 
under approved principles of international law” to declare the treaty in- 
operative! The President’s proclamation was made on the advice of 
Acting Attorney General Francis Biddle who had informed the President 

1 Cf. Department of State Bulletin, Vol. V, No. 111 (Aug. 9, 1941), pp. 114-115. 
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that: ‘It is a well-established principle of international law, rebus sic 
stantibus, that a treaty ceases to be binding when the basic conditions upon 
which it was founded have essentially changed. Suspension of the conven- 
tion in such circumstances is the unquestioned right of a state adversely 
affected by such essential change.’’ ? 

This surprising, and, indeed, reckless and unnecessary, espousal by the 
United States of a much questioned doctrine by which Germany, Italy, 
Japan, and Soviet Russia might equally well justify the suspension, termina- 
tion, or even violation, of inconvenient treaties renders desirable an examina- 
tion of the conditions and legal principles set forth by the Attorney General 
in his opinion. 

First, it should be stated that the existence of the doctrine as a rule of 
international law has scarcely been established. A recent student of the 
subject writes: 

The doctrine of rebus sic stantibus has been defined by neither an 
international tribunal nor a treaty between states. The problem of 
defining the doctrine has been left in the hands of writers on interna- 
tional law. The definitions of the doctrine which are given by these 
writers vary from one another in such a fundamental way, despite 
superficial similarities, that one may safely say that there is no definition 
upon which a majority of writers agree.’ 


Older writers have been impressed by the “authority” of earlier writers. 
Others, less interested in existing law than in what law should be, have 
defined the doctrine so that it might fulfill the function considered desirable 
by the individual writer.‘ 

If one turns from the opinions of writers to the practice of states, it is of 
record that the doctrine has never been invoked by a state without being 
challenged by other states. Nevertheless, the few states which have invoked 
it have been in agreement on one point: the doctrine has been “‘ clearly based 
juridically upon the intention of the parties at the time of the conclusion 
of the treaty.’’ 5 

To what extent was a unilateral right to terminate the International Load 
Lines Convention because of “‘changed conditions’ envisaged by the parties 
to that treaty? 


2 Opinions of the Attorney General of the United States, Vol. 40, No. 24 (July 28, 1941): 
International Load Line Convention. 

3 Chesney Hill, The Doctrine of ‘‘ Rebus Sic Stantibus”’ in International Law. University 
of Missouri Studies, Vol. [X (1934), p. 7. 4 Tbid., p. 75. 

5 Ibid. Professor Hill adds: ‘‘ A change of circumstances becomes relevant to the obligatory 
force of a treaty only in so far as it is related to the wills of the parties to the treaty at the 
time of the conclusion of the treaty. It is not an objective rule of international law which 
is imposed upon the parties, but is a rule for carrying the intention of the parties into effect.” 
Ibid., p.77. This conception of the doctrine of rebus sic stantibus, he adds, was that adopted 
by Turkey in 1922, by Belgium in 1927, by France in 1928 and 1931, by Persia in 1929, by 
Swiss courts in 1882 and 1928, and by the U. 8. Court of Claims in Hooper, Admr., v. U.S., 
22 Ct. Cl. 408 (1887). 
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In 1930 maritime experts representing thirty states drafted and signed at 
London the International Load Lines Convention in order, as the preamble 
states, ‘‘to promote safety of life and property at sea by establishing in 
common agreement uniform principles and rules with regard to the limits 
to which ships on international voyages may be loaded.’’ The treaty came 
into force between fifteen of the signatories, including the United States,® 
on January 1, 1933, and by September 1, 1935, had been ratified or acceded 
to by 36 “‘governments.’”’ 7 The convention contains no provision permit- 
ting its suspension in time of war by either belligerents or neutrals, but 
Article 25 stipulates that the convention may be denounced at any time after 
it has been in force for five years, such denunciation not to take effect until 
twelve months after it has been received. Article 20 states, in part, that 
“modifications of this Convention which may be deemed useful or necessary 
improvements may at any time be proposed by any Contracting Govern- 
ment .. . and if any such modifications are accepted by all the Contract- 
ing Governments .. . this Convention shall be modified accordingly.”’ 
It is clear that no provision of the treaty authorizes the action taken by the 
United States Government, which was neither a denunciation subject to 
one year’s notice, nor a proposed modification in the line of an improvement, 
subject to unanimous acceptance, but was a unilateral declaration that the 
treaty was immediately ‘‘suspended and inoperative’”’ in so far as the United 
States is concerned. 

The immediate occasion for this action by the United States Government 
is interesting. In the spring of 1941 the United States supplied ‘‘a large 
number” of American oil tankers to the British Government.® Mr. Harold 
L. Ickes, American Petroleum Coérdinator for National Defense, com- 
menced issuing periodic threats that because of the transfer of tankers, a 
serious shortage in gasoline and oil would result in the northeastern portions 
of the United States. In June he urged Congress to pass legislation relaxing 
load line restrictions on coastwise and intercoastal shipping in order to 
increase the carrying capacity of tankers. Since coastwise and intercoastal 
shipping did not come within the scope of the International Load Lines 
Convention, Congress relaxed our safety regulations for the domestic trade.'° 

° U.S. Treaty Series, No. 858, p. 153; 47 Stat. L. 2228. 

740 Op. Atty. Gen., No. 24, p. 2. 

8 The statement of the Department of State (Bulletin, loc. cit., p. 114) that it “has con- 
ferred with the American republics that are parties to the convention, namely, Argentina, 
Brazil, Chile, Cuba, Mexico, Panama, Peru, and Uruguay, all of which have agreed to the 
suspension”’ is not evidence that suspension of the convention by the United States was in 
accordance with Article 20. Neither the Attorney General in his opinion nor the President 
in his proclamation makes any such assertion. 

* Sir Arthur Salter to Mr. Ickes, in Release from Petroleum Coérdinator Ickes. Congres- 
sional Record, Vol. 87, p. 8412 (daily edition, Oct. 23, 1941). 

10 Cf. N. Y. Times, June 12, 1941, 26:4, and passage of H. R. 4988 to amend See. 2 of the 


Act of Aug. 27, 1935, as amended. Cong. Rec., Vol. 87, pp. 5329 (June 16, 1941) and 5844 
(June 30, 1941). 
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While Mr. Ickes and his critics continued to bombard the American public 
with heated predictions and denials of an Eastern gas shortage, Mr. Ickes 
informed the President on July 17 that he was faced with a serious shortage 
of oil tankers and asked whether, in view of the war-time dislocation of 
sea-borne commerce and ‘‘the pressing need for tanker tonnage,” the Inter- 
national Load Lines Convention must still be considered binding on the 
United States. He indicated further that this particular international 
obligation had become inconvenient because, if larger loads could be carried 
in foreign trade, fewer tankers would have to be diverted from the domestic 
trade." 

Mr. Ickes’ inquiry whether, because of war conditions and the “ pressing 
need”’ for tankers, the International Load Lines Convention must still be 
considered binding on the United States, was referred by the President to 
the Attorney General. It was impossible for Mr. Biddle to prove either 
that the treaty authorized the contemplated suspension or that a situation 
had arisen for the United States in which the existence of war permits the 
suspension of certain treaties as between enemy states. He therefore made 
the assumption that ‘‘it is clear’’ from its general nature and detailed provi- 
sions that the convention was “‘a peacetime agreement.’”’ The same assump- 
tion might properly be made of an overwhelmingly large proportion of 
treaties made since the beginning of time without justifying the conclusion 
drawn therefrom by the Attorney General. Mr. Biddle furnishes no evi- 
dence that any other party to the treaty was violating it, but states that 
“conditions essential to the operation of the convention, and assumed as a 
basis for it, are in almost complete abeyance.”’ He adds that ten ‘‘of the 
36 governments which acceded to or ratified”’ the treaty are at war and 
sixteen are under “military”? occupation.” He proceeds, with complete 

1140 Op. Atty. Gen., No. 24, p. 1. Whether the alleged desirability of suspending the 
International Load Lines Convention was due to the domestic situation or due to our aid-to- 
Britain policy is far from clear. In announcing in October that the British were returning 
forty oil tankers to ‘‘the normal American service,” the office of the Petroleum Coérdinator 
stated, in part: ‘The diversion of American-flag tankers to the shuttle service, as part of the 
aid-to-Britain program, began last spring. Later, still more ships were transferred to the 
shuttle movement, but the exact number was never officially announced. . . . (The shuttle 
service involves the hauling of oil from Caribbean and Gulf coast ports to points north of 
Cape Hatteras by American-flag tankers. From these points it is reshipped to England 
and the British Empire in British or foreign-flag vessels.)”” Cf. Statement by Petroleum 
Coérdinator Harold L. Ickes on Return of American Tankers. Cong. Rec., Vol. 87, p. 8412 
(Oct. 23, 1941). If the American tankers diverted to the British were engaged in the coast- 
wise trade, they were not engaged in ‘‘international voyages” within the scope of the Inter- 
national Load Lines Convention. That convention applies only to “ships engaged in inter- 
national voyages” (Art. 2); and an international voyage is defined as ‘‘a voyage from a 
country to which this Convention applies to a port outside such country, or conversely”’ 
(Art. 3). Moreover, load line regulations in regard to coastwise shipping had been relaxed 


prior to Mr. Ickes’ request of July 17. 
12 It is difficult to discover what sixteen maritime states the Attorney General had in mind; 
but he does not say they were under ‘‘enemy” occupation, and possibly he refers to states 
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irrelevance, to tell us that Eire, Portugal, and Sweden, parties to the con- 
vention, are “striving with varying success to preserve a precarious neutral- 
ity’; that Germany has invaded and conquered many states that are parties 
to the convention; that Germany carries on her own “‘international”’ shipping 
primarily in waters under her control; that ‘‘international shipping is not 
being carried on under normal conditions”’ but, on the contrary, shipping 
is being subjected to ‘‘actual destruction,’’ however loaded. In such a 
case, he concludes, the treaty obligations with respect to load lines “‘are of 
small moment indeed.” 

The circumstances set forth, and the serious shortage in shipping of 
signatories to the convention, ‘‘including those whose defense the Congress 
has declared essential to the defense of the United States,”’ lead the Attorney 
General to conclude that ‘‘the implicit assumption of normal peace-time 
international trade, which is at the foundation of the Load Lines Convention, 
no longer exists’’; that the convention “has ceased”’ to be binding (on the 
United States); that the United States therefore has an ‘‘unquestioned 
right’’ under the “well-established principle of international law, rebus sic 
stantibus”’ to suspend ™ the treaty. 

The necessity for suspending a convention which has assertedly already 
ceased to be binding through the operation of an alleged principle of interna- 
tional law is not clear to the writer. Nor is it clear why circumstances of 
admittedly general application should lead to the suspension of the treaty 
only by the United States. Moreover, the evidence presented by the 
Attorney General fails to establish that the parties to the convention—the 
purpose of which was to establish minimum safety regulations—intended 
that the occurrence of war should release the parties from the obligations 
assumed. The fact that safety of life and property at sea is noticeably less 
evident in time of war than in time of peace proves neither the desirability 
of relaxing those safety regulations which continue to be possible nor that the 
parties to the convention in question so intended. 

The Attorney General supports his contention that the doctrine of rebus 
sic stantibus is a ‘‘ well-established principle of international law” by care- 
fully culling from pages 1098 and 1099 of the Harvard Research Draft on 
the Law of Treaties,‘ certain opinions favorable to his thesis. It is unfor- 


like Iceland, Latvia, or Egypt, or to colonies, which, however, under Article 21 of the con- 
vention, do not accede or ratify in their own names. 

Cf. Hill, op. cit., p. 14: ‘‘The doctrine of rebus sic stantibus, whatever its definition, is 
usually regarded as a rule for the termination of the obligations of a treaty, and not as a rule 
for the suspension or the revision of the obligations of a treaty.” Italics supplied. 

“This JouRNAL, Supp., Vol. 29 (1935), pp. 1096-1126. The Attorney General 
quotes Kliiber, Phillimore, Westlake, and a passage from Sir John Fischer Williams which 
omits Williams’ conclusion that the doctrine of rebus sic stantibus “‘is not a doctrine that one 
State may by unilateral declaration rescind or modify its obligations. If it is to be put into 
force, the proposition that the essential conditions have changed needs either the assent of 
all parties interested in the obligation or the decision of a tribunal.” Cf. this JourNat, 
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tunate (as Professor Borchard has written of another Attorney General) 
that the Attorney General’s researches were so easily diverted from the 
whole truth, if rules of law constituted the object of investigation. For 
example, the same source to which the Attorney General referred states on 
p. 1102 that ‘‘the preponderance of opinion among them [2.e., writers on the 
subject of rebus sic stantibus] is that one party to a treaty may not, under 
the rule of rebus sic stantibus, unilaterally declare its obligations thereunder 
to have ceased to be binding, whether or not a request has previously been 
made.” Similarly, on page 1124, Professor Garner concludes his survey of 
the practice of states with the statement that: 


The principle is well established that one party to a treaty does not 
have the right to terminate its treaty obligations unilaterally merely 
upon the ground that it believes that the doctrine of rebus sic stantibus 
is applicable to the treaty. 


Indeed, Mr. Biddle, if interested in one of the most able and comprehensive 
analyses of state practice on the subject, might well have consulted Professor 
Chesney Hill’s The Doctrine of ‘‘ Rebus Sic Stantibus”’ in International Law, 
which states: 


Despite any theoretical objections to the contrary, it remains true 
that customary international law lays down the rule that a party who 
seeks release from a treaty on the ground of a change of circumstances 
has no right to terminate the treaty unilaterally, and that recognition 
that the doctrine is applicable must be obtained either from the parties 
to the treaty or from some competent international authority. 


These conclusions, based on the practice of states, throw light on the At- 
torney General’s ‘‘unquestioned rights” and ‘‘ well-established” principles. 

The Attorney General concedes that “ordinarily” a state which relies on 
the principle of rebus sic stantibus should “request agreement” of the other 
parties for termination or suspension of a treaty, but believes this a mere 
matter of procedure which does not affect the right of termination. This 
arbitrary rejection of one of the essential elements of the concept of rebus 
sic stantibus suggests that the suspension of the International Load Lines 
Convention is not so much based on the principle of rebus sic stantibus as 
upon some vague and slippery doctrine of state necessity. One is reminded 
of Secretary of State Cordell Hull’s assertion that certain rules of Hague 
Convention XIII, which he admitted are declaratory of international law in 


Vol. 22 (1928), p. 103. Similarly, the Attorney General cites Lauterpacht’s 6th edition of 
Vol. I of Oppenheim’s International Law, Sec. 539, and McNair, Law of Treaties (1938) 
376, 378. These citations will trap only those who fail to check them. The 6th edition of 
Vol. I of Oppenheim is not yet available to the writer because it has not been published, but 
Sec. 539 of the 5th edition of Oppenheim, and McNair, 376 ff., fail to support the burden 
imposed on them by the Attorney General. 

1 Loc. cit., p. 78. 
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“ordinary” circumstances, cease to be binding in situations ‘‘ extraordinary 
in character.” '® One recalls also the statement of Professor Josef L. Kunz 
that there are ‘‘the politicians—often, consciously or unconsciously, also 
among men who want to be considered as scholars—who have always so 
conveniently two international laws ... one for one’s own nation and 
those we like, the other against the nations we do not like.”’ 7 

Quite aside from questions as to the nature and validity in international 
law of the doctrine of rebus sic stantibus, was the alleged necessity for sus- 
pending the International Load Lines Convention real or was it the product 
of hysteria? If the reason for suspending the treaty was the domestic situa- 
tion, we have the statement of the United States Senate Special Committee 
to Investigate the Shortage of Gasoline, Fuel Oil, ete., that ‘unnecessary 
alarm’’ and ‘‘hysteria’’ were created by the Oil Coérdinator’s office and 
that ‘‘the whole frightening picture, from the standpoint of the Coérdinator’s 
Office, seems to lie in the fact that the shortage, which has excited the activ- 
ity of the Coérdinator, is really a ‘shortage’ in a large surplus which is de- 
sired . . . and not a shortage of products or lack of facilities to transport 
them.’’'8 It will be recalled that the initiative for relaxing load line restric- 
tions both in domestic and foreign trade came from Mr. Ickes. 

If, however, it was the aid-to-Britain policy which led to the suspension 
of the treaty, it should be noted, first, that United States tankers, however 
loaded, were prohibited by the Neutrality Act from entering the war zones; 
second, that the tankers in the coastwise service were not engaged in voyages 
regulated by the International Load Lines Convention; and, third, that if 
American tankers were actually transferred to British registry, the obliga- 
tions of the treaty as to these tankers would be restrictions on British, not 
American, action. In no one of these cases would it seem necessary to sus- 
pend the treaty. That leaves the possibility that it was deemed essential 
for tankers to carry larger loads to (or from) Near Eastern, Far Eastern, or 
Latin American ports. It is to be noted, however, that the American 
tankers which the British discovered they did not need were placed in the 
American east coast service.!® 

Assuming, arguendo, that an immediate necessity did exist for suspending 
the operation of this treaty—a necessity which would not brook the twelve 
months delay stipulated by Article 25 of the convention—was the method 


16 Cf, Lend-Lease Bill, Hearings before the Committee on Foreign Affairs, House of Repre- 
sentatives, 77th Cong., lst Sess., on H. R. 1776. Testimony of Secretary Hull, pp. 9, 23, 
47 (Jan. 15, 1941). 

17 Josef L. Kunz, ‘‘ Neutrality and the European War, 1939-1940,” 39 Michigan Law Review 
(1941) 719. 

18 Cf. remarks of Senator Francis Maloney in presenting the Preliminary Report of the 
Committee. Cong. Rec., Vol. 87, p. 7579 (Sept. 11, 1941). It should be added that the 
transportation facilities here referred to are tank-cars. 

19 Release from Office of Petroleum Codérdinator. Cong. Rec., Vol. 87, p. 8412 (Oct. 23, 
1941). 
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chosen the only way to obtain release from the treaty? Mr. Biddle presents 
no evidence that any party to the convention had violated it, but in his 
closing paragraph he indicates that because the doctrine of rebus sic stantibus 
was so convenient, he has found it unnecessary to discuss ‘‘the well estab- 
lished international practice that a violation of a treaty by one contracting 
party renders the treaty voidable at the option of another contracting party 
injured by the violation.’’ Injury might be difficult to prove because of the 
nature of the obligations in the International Load Lines Convention, but, 
assuming that the violations existed,?° the principle seems well-enough 
established to permit suspension on that ground. This would be infinitely 
preferable to the method chosen. The dangers inherent in a general resort 
by states to the doctrine of rebus sic stantibus for release from inconvenient 
treaty obligations could be no better illustrated than in the reasoning and 
methods employed by the Attorney General in this case. 
HERBERT W. Brices 


CAPTURE OF THE GERMAN STEAMSHIP “ODENWALD” 


On November 6, 1941, the American cruiser Omaha in Atlantic equatorial 
waters cited a merchant ship flying United States colors and with the United 
States flag displayed on either side of her hull and on her deck, and bearing the 
name Willmoto—the name of a United States merchant ship. Philadelphia 
was shown as her home port. Since her appearance was suspicious, the 
cruiser signalled by searchlight to heave-to, approached close enough to talk 
by megaphone to the bridge, and gathered the information that she was 
bound from Capetown to New Orleans. The questions were answered in 
poor English and no answer was given to the question ‘‘ Why don’t you an- 
swer signal?” At the same time, numerous packages were being thrown 
over the side. In order to identify the ship, a boarding party was ordered 
to investigate. The Willmoto then hoisted the signal, “I am sinking. 
Please send boats,’”’ and at the same time the crew commenced leaving the 
ship in lifeboats. As the boarding party reached the ship there were two 
explosions aft. The investigation disclosed the ship to be the Odenwald, 
which had left Yokohama two months previously, made its way around 
Cape Horn and was believed to be destined for Bordeaux; that she was 
owned by subjects of Germany, that she was sailing under false colors and 
that she was severely damaged by her German crew in an attempt to scuttle 
her. The cruiser put a salvage party aboard and, after some hours’ work, 
succeeded in minimizing the damage caused by the explosions, and getting 
the engines running. The cargo consisted of over three tons of baled raw 
rubber and many United States-made automobile tires with inner tubes, 
together with some peanuts and rice. She carried no armament and is 


2 The President refers in his proclamation of Aug. 9, 1941, to “the partial and imperfect 
enforcement of the Convention.” Bulletin, loc. cit., p. 114. 
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listed as a Hamburg-American ship. The American cruiser took her into 
San Juan, Puerto Rico, on November 17, 1941.1 

The Odenwald was libeled in the Federal Court of San Juan by the United 
States District Attorney on behalf of the U. S. S. Omaha and her crew, for 
salvage. The libel asserted that the German motor ship was found flying 
the Stars and Stripes and masquerading as the Willmoto of Philadelphia, that 
she was abandoned by her master and crew, who signalled, “‘I am sinking. 
Please send boats,’”’ and that she was brought in by a salvage crew of the 
Omaha at great risk. The Odenwald’s crew has been turned over to the 
United States Army and will presumably be handed over to the immigration 
authorities for detention in the same manner as other German seamen.? 

This incident raises several interesting questions. The misuse of the flag 
of the United States led to the capture of the Odenwald. The German accent 
of the officer answering the hail gave away the ruse. The use of false flags 
and markings as a ruse de guerre has long been a practice in time of war by 
maritime nations. It is probably clear in international law that a false flag 
may be used by a belligerent warship to screen its operations and to decoy 
the enemy. But before opening hostilities the warship must hoist her 
proper flag. 

As to belligerent merchant ships, the use of a neutral flag has been asserted 
by some writers and by various countries, particularly England, as a well- 
known and long-established practice, in order to escape capture. In the 
last war Great Britain asserted the right to use neutral flags and markings on 
her merchant vessels. The United States, Holland and the Scandinavian 
countries protested against this general use. Early in 1915, the United 
States tried in vain to get Britain to agree that her merchant vessels would 
not use neutral flags as a ruse de guerre. Dissatisfaction with the practice 
has been growing and the better view seems to be that it should be discon- 
tinued. In the Neutrality Act of 1939, the United States forbids foreign 
vessels to use the United States flag or any signs or markings indicative of 
an American vessel on the pain of exclusion from United States ports for 
three months. 

Whether a flag is false or not depends upon the right of the vessel to fly it. 
Each country may determine the conditions of the use of its flag. Generally 
speaking, ownership seems to be the essence of the right to fly a national flag. 
This appears to be true in practically all countries with perhaps two or three 
exceptions. A vessel is no different from any other piece of property and 
can have no nationality apart from ownership. American ownership gives 
the right to fly the United States flag. Consequently, the flag is only pre- 
sumptive of the right to fly it and is not conclusive as to the nationality of the 
vessel. Article 57 of the Declaration of London of 1909, which some of the 
belligerents enforced for a short time at the beginning of the last war, does not 


1 Navy Department Press Releases, Nov. 16 and 17, 1941. 
? Associated Press, Nov. 19, 1941. 
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require ownership, and even enemy-owned vessels were released pursuant to 
its provisions. But subsequently the general practice was to look back of 
the flag and even of the register and other papers on board, and ascertain the 
real ownership. England went beyond nominal ownership and made the 
effective control the test of enemy character in several cases. 

How is a disguise to be determined? Only belligerent warships have the 
right to visit and search on the high seas, that is, to stop merchantmen’of any 
nationality to determine their ownership and their employment in legitimate 
wartime traffic. The United States, however, on November 6, 1941, when 
the Odenwald was seized, was not a declared or recognized belligerent and did 
not have the belligerent right as such to stop and investigate foreign mer- 
chant vessels at sea. However, the Odenwald pretended to be an American 
vessel and was displaying the American flag and other insignia. In such a 
case, an American warship, as a matter of municipal law and regulation, 
has a right to stop any American vessel or any vessel masquerading as such 
in order to investigate its nationality and its right to fly the American flag. 
No exception, therefore, can be taken to such action of the Amercian cruiser 
in this case. 

What is the basis of the seizure of the Odenwald, after she was determined 
to be a German vessel sailing under false colors? She could not be seized as 
a prize of war, because at the time the United States was not, as stated above, 
a recognized belligerent, and therefore could not exercise the belligerent right 
of capture at sea. There is no penalty against a foreign merchant vessel 
using a false flag in international law, or of a foreign vessel using an American 
flag under American law, save exclusion for a time from American ports.‘ 
The American cruiser, therefore, was well advised in bringing in the vessel 
not as a captor, but as a salvor. 

The Odenwald was brought into San Juan under a salvage crew of the 
Omaha and a libel was filed by the United States District Attorney against 
the vessel for full salvage. The libel asserts, according to the press state- 
ment, that she was flying the Stars and Stripes, although she was a German 
motor ship, and that she was abandoned by her master and crew as in a 
sinking condition. Whether these are sufficient grounds to support the 
claim for salvage will be determined by the court. This is purely a munici- 
pal proceeding under the laws of the United States.’ It is understood that 
the case has not yet been decided by the Federal Court. 

Bringing in the vessel and libeling her for salvage has had the effect of 
preventing the vessel herself as well as her valuable cargo of rubber from 
reaching Germany, and has had the further result of retaining her in custody 
until war has been declared between Germany and the United States. Un- 


* There is a limited right of visitation, now seldom exercised, on sound suspicion of piracy 
or slave trade. Patrolling to prevent breaches of revenue, navigation and other municipal 


laws is a different matter. 
4 Joint Resolution, Nov. 4, 1939. 5 See Federal Code, Sec. 750, p. 1528. 
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der the salvage proceeding she and her cargo would probably be sold, perhaps 
to the United States, and the salvage money distributed according to law. 
Should this proceeding fail, and as war has broken out, she presumably 
might be seized in the harbor as prize of war by the United States, and if 
condemned by a prize court, would pass directly into the ownership of the 
United States.° L. H. 


COURTESY TO OUR NEIGHBORS! 


President Roosevelt in his press conference of November 25, 1941, ex- 
pressed his deep sorrow at the death of Dr. Pedro Aquirre Corda, who had 
retired three weeks before from the presidency of Chile because of ill health. 
The President took this occasion to denounce as a “disgusting lie”’ an article 
which had appeared in Time magazine of November 17. The article de- 
scribed Dr. Aguirre as spending ‘‘more and more time with the red wine he 
cultivates.”” President Roosevelt took the unusual step of permitting direct 
quotation of his remarks, which, as he himself told reporters, were stronger 
than any he had been forced to direct at any American publication during 
his eight years in the White House. To this charge Henry R. Luce, Editor 
of Time magazine replied: 


Time’s sympathetic article on the political difficulties and ill health of 
the late President of Chile was based on a number of reports received 
from Time’s correspondents. 

Time realizes that the pressure of international politics may explain 
President Roosevelt’s denunciation but believes that the President’s 
words are unwarranted by the facts and unwise as an attack on a free 
and honest press. 

Time has already received protests from Chilean officials, but no one 
had said anything in Time’s report was untrue until the President called 
it a “disgusting lie.’’ 

In view of President Roosevelt’s extraordinary outburst, Time will 
later make a complete report on this episode.? 


The White House report of the President’s statement was as follows: 


The first thing I am going to speak about is the one I feel most deeply 
about. 

I am very sorry to get word from the State Department that the 
President of Chile has died. That brings up a disagreeable fact—that 
the Government of the United States has been forced to apologize to 


6 Since writing the above, it appears from the press dispatches that the owners of the ship 
defaulted in answering the libel for salvage and that the ship has been requisitioned by the 
United States Maritime Commission with the approval of the United States Court in San 
Juan. It is said the cargo will go to the Defense Supply Commission. Associated Press, 
Dec. 28, 1941; New York Times, Dec. 22, 1941. 

1 The international law obligation relative to the respect due foreign sovereigns, statesmen, 
and neutral flags was discussed in this JouRNAL, Vol. 25 (1931), p. 321; Vol. 29 (1935), 
p. 663; Vol. 31 (1937), p. 301. 

* Associated Press despatch, New York, Nov. 25, in Washington Post, Nov. 26, 1941. 
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the Government of Chile for an article written in Time magazine—a dis- 
gusting lie which appeared in that magazine. 

It was, of course, immediately cabled to Chile. It arrived at the 
time that the President had left office in a very ill condition, and we are 
informed by our Ambassador that this article was a notable contribu- 
tion to Nazi propaganda against the United States. 

It is being widely used by the Nazi, Fascist and Falangist press. 
The United States Ambassador to Chile shares wholeheartedly in the 
general indignation and disgust. He reports to the Secretary of State 
that this is another illustration of how some American papers and 
writers by such methods are stocking the arsenals of propaganda of the 
Nazis to be used against us. 

The President of Chile isnow dead. Iam deeply sorry. 

The episode of the article will not be easily forgotten in Chile. 

I wish to take this opportunity, as President of the United States, to 
express the deep regret of the Administration and the American people 
to the people of Chile; especially to the family of the late President.* 


The apology had been previously reported in the press: 


United States Ambassador Claude G. Bowers said today that he had 
called his government’s attention to an “‘outrageous”’ dispatch referring 
to President Pedro Aguirre Corda in the November 17 Latin-American 
issue of Time magazine. 

Bowers said he was summoned this noon by Minister of the Interior 
Dr. Leonard Guzman, who showed him an article “at the bottom of 
page 16 of the November 17 edition referring to President Aguirre’s 
illness.”’ 

“T immediately repudiated the statements made therein in the name 
of the American people. I think that it is an outrage that such ill- 
founded attacks be made on a sick man.” 

The November 17 United States issue of Time magazine carried a 
dispatch on page 28 on President Aguirre, who temporarily relinquished 
his office November 10 because of ill health. It said in part: 

“While the Popular Front swayed, bushy-mustached President 
Aguirre felt more and more like a man who does not govern but merely 
presides. He spent more and more time with the red wine he culti- 
vates. Fortnight ago he was reported ill. 

“This week his journalistic enemy, El Imparcial, called for a medical 
bulletin to allay ‘public anxiety.’ Don Tinto issued a political bulle- 
tin. He announced his temporary retirement on account of bronchitis 
and grippe, by law turned over his powers to Minister of the Interior 
Mendez.” 

Commenting on the dispatch, Bowers said that “this is one of a series 
of similar misstatements in sundry United States journals of late, 
which are considerably harming friendly relations between the American 
nations.’ 


No doubt the very delicate international situation made it especially 


important not to offend neighboring governments. And posthumously the 


* Washington Post, Nov. 26, 1941. 
‘United Press despatch from Santiago, Nov. 20, 1941, in Washington Post, Nov. 21, 
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incident took on a still graver aspect. An editorial in the Washington Post 5 
considered that President Roosevelt was inconsistent with the past practice 
of this Government in assuming ‘‘a sort of responsibility for the comment”’ 
and observed that the ‘‘comment itself was couched in ambiguous language.”’ 
The Presidential action was criticized as tending to restrict the freedom of 
the press. 

It is to be noted that Editor Luce controverts the aspersions on the ve- 
racity of the Time statement, but that does not affect the impropriety of 
making it; for, like the ancient law of libel, the greater the truth the greater 
the offense. The prime purpose of international law is to keep the peace, 
and an insulting statement which is true is likely to disturb relations more 
than one which can be ignored or refuted as lacking foundation. 

It is a generally recognized principle of international law that the flag and 
sovereign of a foreign state should not be insulted or treated with disrespect. 
In place of sovereign, we may read head of state. Now it is true that when 
the head of a state is actually responsible for its foreign policy a certain 
latitude of criticism abroad must be tolerated, but this should not involve 
the person of the head of the state or the use of opprobrious language. 

The importance of the observance of this rule received an amusing illus- 
tration some time ago in France, to quote the press report: ® ‘“‘The Revue de 
Paris in an economic survey of Iran, declared the Shah of Iran was once a 
Cossack officer. Iran declared that this was untrue, protested and the 
magazine printed a correction. Thus that incident was smoothed over until 
L’ Europe Nouvelle mentioning it, headed its article ‘Il n’y avait pas de quoi 
fouetter un shah.’ That was too close to an old French saying which means 
‘It’s a mere trifle’ to suit the Iranian administration. The only difference 
was that ‘shah’ appeared instead of the word ‘chat’ which sounds alike in 
French.”” Hardly had the harassed French Foreign Office succeeded in 
again smoothing down the ruffled Iranian sovereign when he considered him- 
self still further insulted because of certain headlines which appeared in 
French publications relative to the annual Paris Cat Show. One of these 
read “Quand Monsieur le Chat Recoit Dans Son Salon”? [When Mr. Cat 
Receives in His Drawing Room] and another, ‘La Nuit Tous les Chat Sont 
Gris”? [At Night All Cats Are Gray], a French proverb, but since gris in 
French slang means intoxicated it would be especially resented by a follower 
of Mohamet. But the Shah seemed to have been still more offended by 
photographs of the Cat Show with references to “‘His Majesty the Cat.’ 8 
Notwithstanding the efforts of the French Minister at Teheran, the Shah 
recalled his mission from Paris.° 

This was a break of no slight importance to the French Government be- 
cause it was intimated and feared that Iran might recall several hundred 


* Nov. 27, 1941. 6 A. P. despatch printed in New York Times, Jan. 20, 1937. 


™N. Y. Times, Dec. 31, 1938. 8A. P. despatch, N. Y. Times, Feb. 22, 1939. 
* A. P. despatch, N. Y. Times, Jan. 10, 1939. 
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Iranian students in French schools and dismiss the French instructors run- 
ning Teheran University and the French Military Mission training Iran’s 
army. The break it feared might also affect many French commercial 
organizations seeking orders and a contract to construct the railway con- 
necting the Caspian Sea with the Gulf of Persia.’° All of this to the benefit 
of the rival Italian and German interests. By following their proclivity for 
a pun and play upon words and disregarding the obligation to avoid hurting 
the feelings of the sovereign of a friendly state, the French press did their 
country a serious injury. 

We had a somewhat similar experience when Vanity Fair, August, 1935, 
published a cartoon of the Mikado.'! The Japanese Foreign Office made a 
statement in regard to the attitude of its Government: 


The cartoon is regarded as insulting to the Japanese Emperor and 
if it were circulated in Japan it would have been likely to disturb public 
peace. 

We have a particular sentiment of special devotion to our imperial 
house. If such a caricature were circulated among the Japanese people 
we are afraid it might have aroused ill feeling not only against the artist 
and publisher, but against the American people generally. Therefore 
we prohibited its circulation.” 


So seriously did the Japanese Government regard the matter that instruc- 
tions were issued to Japanese diplomatic representatives abroad “ directing 
them to redouble efforts to prevent the publication in foreign countries of 
matter considered by them violative of Japanese ideas of the divinity of their 
Sovereign.”'* The Japanese Ambassador called upon Secretary Hull to 
protest at the publication of the cartoon of the Mikado in Vanity Fair, and, 
at the subsequent press conference in reply to questions from correspondents 
regarding the call of the Japanese Ambassador that day, the following was 
given to the press: 4 


The Secretary of State in replying to the representations of the Am- 
bassador of Japan relative to material which appeared in the current 
issue of an American periodical referred to the reported statement of 
the publisher denying any purpose to give offense. 

The Secretary then said that he is always sorry when incidents occur 
or situations arise which are taken amiss and occasion misunderstand- 
ings between this and any other country. 


This mild statement was perhaps as far as Secretary Hull could go in view 
of the nature of the incident.“ In the case of a country like the United 


10 A. P. despatch, N. Y. Times, Jan. 20, 1937. 1N. Y. Times, Aug. 5, 1935. 

122.N. Y. Times, Aug. 5, 1935. 18N. Y. Times, Aug. 5, 1935. 

14 Given to the press under date of Aug. 5, 1935. 

8 The Japanese found a new ground of complaint when their prince was pictured with the 
Dienne quintette (Washington Star, Aug. 6, 1935); and again when the Mikado was bur- 
lesqued in Seattle as pulling Haile Selassie in a jinrikisha, and the Japanese envoy protested 
this second insult. The Mayor of Seattle expressed regrets and stated that it was not in- 
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States where the President himself is often made the object of abusive cari- 
cature in the press, other states may be expected to take into account the 
jealousy of the public at any interference with what is considered to be the 
freedom of the press. Each state must evince a spirit of tolerance towards 
the institutions of its neighbors when there is no intention of giving offense. 

If the Administration were given authority to exclude from the mails 
matter offensive to a neighbor, the exercise of such authority or the failure 
to do so would certainly prove embarrassing. Any state may exclude such 
matter as it considers objectionable from entry or circulation, as was done 
by Japan.'® The importance of doing nothing at this time to offend our 
sister republics of this hemisphere must serve as the sole justification of the 
extremely severe Presidential reprimand. The incident more truly relates 
to high policy than it does to action appropriate for the enforcing of the 
respect due to the head of a foreign state. American publications are never- 
theless under a moral and a patriotic obligation not to lay themselves open 
in the future to censure in a similar manner. 

Evuery C. STOWELL 


PERMISSIVE SANCTIONS AGAINST AGGRESSION 


In his address of March 27, 1941,! Attorney General, now Justice Robert 
H. Jackson endorsed the widely accepted proposition that it is the privilege, 
but not the duty, of parties to the Pact of Paris to engage in sanctions against 
violators of that Pact. This proposition is similar to, but more precise 
than, the general doctrine of permissive sanctions endorsed by W. E. Hall 
and other international lawyers: ‘‘The existence of a right to oppose acts 
contrary to law and to use force for that purpose when infractions are suffi- 
ciently serious is a necessary condition of the existence of an efficient inter- 
national law.” ? 

The proposition is of considerable importance because it has been ac- 
cepted by both the Congress and the Administration as the legal justifica- 
tion for their departures from the traditional requirements of neutrality,’ 
yet it seems to be imperfectly understood. 

It has been suggested that the Attorney General sought ‘‘to prove”’ on 
the basis of the Pact of Paris and other treaties that “‘as a matter of law, the 
United States was now obliged to render to England (and presumably others) 
all aid ‘short of war.’”’4 It has also been suggested that the present writer 


tended to ridicule the Emperor (Washington Star, Aug. 9, 1935; N. Y. Times, Aug. 10, 
Aug. 11, Aug. 13, Aug. 14, Aug. 15, 1935; N. Y. Herald Tribune, Aug. 10, 1935). 

16 Turkey likewise banned the Vanity Fair cartoon (Washington Star, Aug. 16, 1935). 

1 This JourNaL, Vol. 35 (1941), p. 348 ff. 

2, W. E. Hall, International Law, 8th ed., Oxford, 1934, p. 342. 

*Q. Wright, ““The Lend Lease Bill and International Law,” this JourNAL, Vol. 35 (1941), 
p. 308 ff.; ‘The Repeal of the Neutrality Act,’’ this JouRNAL, supra, p. 8. 

*E. M. Borchard, “War, Neutrality and Non-belligerency,”’ this JouRNAL, Vol. 35 (1941), 
p. 618. 
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“‘seeks to demonstrate under the same inspiration and in the light of com- 
mittee reports, that in becoming the ‘arsenal of democracy’ the United 
States is performing a legal obligation or exercising a legal privilege under 
international law.’’® 

The Attorney General said that the Pact of Paris “‘destroyed the historical 
and juridical foundations of the doctrine of neutrality, conceived as an atti- 
tude of absolute impartiality in relation to aggressive wars. It did not im- 
pose upon the signatories the duty of discriminating against an aggressor, 
but it conferred upon them the right to act in that manner.” ® 

The present writer wrote in April, 1941, ‘‘The Pact of Paris, ratified in 
1929, was widely received as a general acceptance of the nonbelligerent’s 
freedom, though not his duty, to refuse to a violator of the Pact the privilege 
of impartial treatment.” 7 

The Attorney General has also been criticized for not mentioning the 
report of the Senate Foreign Relations Committee recommending ratification 
of the Pact of Paris, ‘‘ which distinctly maintained that no obligations of any 
kind to enforce the Pact were contracted by or incumbent on the United 
States.””* Inasmuch as neither the Attorney General nor any other com- 
mentator on the Pact, so far as the present writer is aware, ever asserted 
that the United States acquired any obligations to enforce it, reference to this 
report was hardly relevant. Furthermore the Senate Foreign Relations 
Committee’s report on the Lend-Lease Act explicitly endorsed the Attorney 
General’s interpretation of the Pact.° 

The Attorney General stated that ‘‘The very basis of these treaties was the 
assumption that, in this age of interdependence, its signatories had a direct 
interest in the maintenance of peace and that war has ceased to be a matter of 
exclusive interest for the belligerents directly affected.”” Recognition of the 
general interest in war, wherever it occurs, accorded in Article 11 of the 
League of Nations Covenant as well as in the Pact of Paris, provides the 
juridical basis for permissive sanctions. Such recognition does not, how- 
ever, imply that participation in sanctions is obligatory.’ 

The statement that ‘‘not a scintilla”’ of the evidence as to the meaning of 
the Pact of Paris marshalled by the Attorney General “‘has any claim to 


5 E. M. Borchard, ‘‘ War, Neutrality and Non-belligerency,”’ this JoURNAL, Vol. 35 (1941), 
p. 618. If the term “legal privilege’ had been used alone, no fault could have been found 
with this statement. 

6 Jackson, op. cit., p. 354. 

7 “The Lease-Lend Bill,” this Journat, Vol. 35 (1941), p. 311. The distinction between 
permissive and obligatory sanctions is also emphasized in quotations printed by E. M. 
Borchard and W. P. Lage, Neutrality for the United States, New Haven, 1937, pp. 259-260. 

8 77th Cong., Ist Sess., Sen. Rep. No. 45, p. 4. 

® This JouRNAL, Vol. 35 (1941), p. 623. 

1° Tbid., p. 624. An interest is not an obligation. The general interest of states in resorts 
to war was recognized in I Hague Convention, 1899, Arts. 1-3. See Harvard Research in 
International Law, Draft Convention on Aggression, this JourNAL, Supp., Vol. 33 (1939), 
p. 844 ff. 
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being international law,’’!' raises a problem of the sources of international 
law. The Attorney General referred to general principles of law concerning 
the obligations of nonparticipants in war recognized by the classical writers 
such as Grotius, Vattel, Bynkershoek, Wheaton and Kent; to the reeommen- 
dations of the Harvard Research in International Law concerning the rights 
and duties of states in case of aggression; to instances of partiality by Great 
Britain, Portugal, and several Latin American countries while nonbelligerent 
in the nineteenth and twentieth centuries; to the texts of the Pact of Paris and 
the Argentine Anti-War Treaty; to the practice of the parties, particularly 
the United States, in applying them in the Chino-Japanese, Finnish-Soviet 
and general European hostilities; and to the opinion of jurists, evidenced in 
the Budapest Articles of Interpretation, as to their meaning. 

These sources are all among the types referred to in Article 38 of the Stat- 
ute of the Permanent Court of International Justice and in the usual text- 
books of international law. They are the kind of material which must be 
weighed to determine what the law is. It has been asserted, however, that 
“The Kellogg Pact has no legal force whatever,” that the Argentine Anti- 
War Treaty ‘‘maintains the traditional obligations of neutrality,’ and that 
“the legal obligation to commit warlike acts against an alleged ‘violator’ of 
the Kellogg Pact, the ‘aggressor’, is derived from what is called the Budapest 
Articles of Interpretation,” which ‘‘so far as known, not a single nation has 
ever adopted.”’ 

The Budapest Articles of Interpretation certainly contain no statement 
that parties to the Pact of Paris are under ‘‘a legal obligation to commit war- 
like acts” against the aggressor, nor were they ever submitted or intended to 
be submitted to any government for formal adoption. The freedom to dis- 
criminate against the aggressor, which the Budapest Articles deduced from 
the Pact, has, however, been explicitly approved by high officials of the gov- 
ernment of at least two states of some importance—those of Great Britain 
and the United States.’* 

Lord Howard of Penrith who, while British Ambassador to the United 
States, participated in the negotiation of the Pact, said in a notable House 


1 This JOURNAL, Vol. 35 (1941), p. 624. 

2 Tbid., p.623. The writer has discussed the legal force of the Kellogg Pact, this JourNAL, 
Vol. 27 (1933), p. 39 ff. The Argentine Anti-War Treaty (1933) obliged the parties not to 
wage wars of aggression, not to resort to violence to settle territorial questions, not to recog- 
nize fruits of aggression, and not to intervene except as required by other collective treaties 
to which they were parties, but to adopt “‘in their character of neutrals a common and soli- 
dary attitude” for the maintenance of peace, using “political, juridical or economic means 
authorized by international law.’”’ Georg Cohn (Neo-Neutrality, New York, 1939, pp. 
133-134) considers it “in every respect a counterpart to the Kellogg Pact . . . not only 
in its wording but also in its purpose to act as a link between the sanctions system of the 
League and the non-member states.” See also Philip Jessup, Neutrality, Its History, Eco- 
nomics and Law, New York, 1936, Vol. 4, p. 175 ff. 

8 Supra, note 3. 
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of Lords debate on the Budapest Articles of Interpretation (February 20, 
1935) : 4 


This article (4) of the Articles of Interpretation seems, then, to me 
to be entirely consistent with Mr. Kellogg’s explanatory note of June 
23, 1928, which was accepted fully at the time by all the governments 
to which it was addressed, including His Majesty’s Government. We 
may, I think, therefore fairly conclude that the other Articles of Inter- 
pretation, in stating that any signatory may take any of the actions 
mentioned, which are those of a belligerent and not of a neutral, against 
a violator of the Pact, is fairly interpreting the meaning attached to it 
by all its signatories. What, however, the Pact does not say, and this 
the Budapest Articles also most properly do not say, is that such police 
action shall be taken against a violator of the Pact. 


Quincy WRIGHT 


THE EFFECTS OF RECOGNITION 


The brilliant article on ‘‘ Recognition in International Law,” by the distin- 
guished political scientist, Dr. Hans Kelsen, in the preceding issue of this 
JOURNAL ! deserves careful consideration. It is a most able presentation of 
the theory that the act of recognition virtually constitutes the legal existence 
of the recognized state vis-a-vis the recognizing state. 

This theory, denoted as ‘‘constitutive,” has few supporters and was 
definitely rejected by the Institut de Droit International at its session in 
Brussels in 1936. The arguments in favor of this theory have never been 
presented more ably than by Dr. Kelsen. Anyone who ventures to enter the 
lists with Dr. Kelsen must be well skilled in the dialectic art. The writer 
of this comment does not feel quite equal to this bold contest. After years of 
special study of the problem of recognition, he does feel it desirable, however, 
to point out what seem to be the main arguments in favor of the opposing, 
and generally accepted, theory that the act of recognition is mainly declara- 
tory in effect, a “‘constatation” of an already existing international entity. 

It is true that many decisions by United States courts have failed to come 
out clearly for this declaratory principle. They have said that recognition 
is primarily a political function in which the judiciary should not intrude. 
The legal confusion resulting from this attitude has been most unfortunate, 
and many individual rights have suffered as a consequence. It is of immense 
importance that the question should be clarified. Dr. Kelsen’s article raises 
the whole issue anew. 

The main difficulty with the constitutive theory is that it is mere theory. 
It is not realistic and solidly based on actual practice. One wonders some- 
times just how much consideration is due to political theorists. A scientist 


4 Parliamentary Debates, House of Lords, Feb. 20, 1935, quoted in International Law 
Association, Report of the Thirty-eighth Conference, Budapest, 1934, p. 322. 
1 October, 1941, Vol. 35, p. 605. 
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may well theorize concerning the behavior of the atom. A doctor may 
advance a theory to explain the action of a serum or drug. But a theory 
remains a theory until it can be proven by experiment. Just how one can 
experiment with the constitutive theory of recognition is certainly most 
puzzling. 

The declaratory theory is not so much a theory as a principle tested in the 
laboratory of experience and precedence. The issue concerns simply what 
happens when a recognized state meets with a new international entity. If 
people have grouped together for a political purpose, on a given territory, and 
are independent, it would be obviously absurd to say that they do not exist. 
If the inhabitants, ships and other possessions are subject to contacts, con- 
tracts and controversies, the situation demands something else than a 
theoretical approach. It is a de facto situation. 

The basic principle at stake in this entire problem of recognition is the 
principle of continuity in the life of a state. The Civil War cases decided 
by the United States courts were based on the fact that there can be no legal 
vacuum in the life of peoples—either in domestic or external relations. 
People marry; children are born; wills are made; contracts entered into, etc., 
etc. Legal relations are constantly established with legal effects inde- 
pendent of any act of recognition. Whether one likes the situation or not 
from the political or moral angle, a state is compelled diplomatically or 
judicially to take notice de facto or de jure of the existence of another state. 
Any other attitude lends to such absurdities of pretending that at a given 
moment something does not exist and, then, by a magic flourish of a pen, it 
comes into being—as if you revived a mummy. 

The other important principle involved is that recognition must neces- 
sarily be a political act having only attenuated legal consequences, such as 
treaty relations. There have been instances, such as the creation of 
Czechoslovakia, when states have been recognized before they were actually 
created. The relations of states are normally conducted by the heads of 
states who determine the form and the extent of recognition as a political, 
diplomatic act. The courts cannot assume this function. Nevertheless 
they cannot indulge in foolish fictions and ignore the legal effects of human 
relationships throughout international society. 

In rejecting the constitutive theory, the Institut de Droit International at its 
session in Brussels in 1936 paid homage to the principle that ‘‘the inde- 
pendence and juridical equality of states demand respect for the right of 
nations to organize freely or to change their institutions.”” It was deemed 
abhorrent that sovereign acts by any states should be called into question 
because of a failure to obtain formal recognition. The Institut went so far 
even as to hold that the extraterritorial effects of acts by a non-recognized 
state do not depend on a formal act of recognition. ‘Even in the absence 
of recognition, they should be acknowledged by the competent jurisdictions 
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and administrations when, considering especially the actual character of the 
power exercised by the new government, these effects are in conformity with 
the interests of good justice and the interest of individuals.” ? 

With all due respect to the scholarship and intellectual acumen of Dr. 
Kelsen, it would seem clear that the constitutive theory remains only a 
theory having slight relation to facts and precedents. Its main value is in 
forcing the international jurists to formulate in clearer terms the inescapable 
conclusions (1) that the act of recognition is essentially a political, diplomatic 
function having only slight legal consequences, and (2) that the courts are 
relatively free to consider all the facts relating to acts by a non-recognized 
state or government. 

Puitip MARSHALL BROWN 


RECOGNITION AND NON-RECOGNITION 


Professor Kelsen in an illuminating article published in the October issue 
of this JouRNAL, entitled “‘ Recognition in International Law, Theoretical 
Observations,”’ ! has given expression to certain ideas which seem to warrant 
discussion. Professor Kelsen makes a distinction between legal and political 
recognition, holding the former to be an act of “‘cognition,’”’ the establish- 
ment of the fact of statehood (or government) which without it would not 
exist in an international sense, and the latter, the expression of a willingness 
to enter into political relations with the thus recognized state or government, 
an act which Kelsen regards as purely optional, discretionary and indeed 
arbitrary. He suggests that legal recognition is constitutive, bringing the 
state into existence in the international sense, and that it is not a state until 
the fact of statehood is recognized by an authoritative organ of the interna- 
tional community, 7.e., another state or states. Political recognition, on 
the other hand, is merely declaratory of a pre-existing legal statehood or 
government, and may be followed by further diplomatic relations, such as 
the exchange of ambassadors, treaties, etc. 

This editor ventures, with great respect, to question the existence of the 
distinction posited and its practical importance, if it did exist. There is, it 
is believed, a real distinction between the legal obligation to recognize new 
states or governments and the political performance of that obligation, but 
this is not the distinction which Kelsen advances. If I understand him cor- 
rectly, he suggests that you cannot admit the fact of statehood unless some 
organ of the international community, generally other states or some organi- 
zation entrusted with that function, puts upon it the imprimatur of per- 
ception or cognition or acknowledgment. But this seems hardly consistent 
with the practice of states or the facts of life. Can you not establish the ex- 
istence of a fact unless someone pronounces it to be a fact? We think we 


2 Art. 17. The English version of the Institut’s resolutions on the subject is printed in 
this JouRNAL, Supplement, Vol. 30 (1936), p. 185. 
1 Vol. 35 (1941), p. 605. 
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know what is a hostile act, an act of war, whether any state admits it to be 
such or not. Such acts do not depend upon the names or labels assigned. 
The United States is disposed to date its existence as a state from July 4, 
1776, although presumably no other state had acknowledged its existence at 
that time. Manchukuo exists whether the fact is recognized or not. So 
war, like disease, is a fact, recognized or not. The assumed analogy that an 
act of plunder is theft only after a court so pronounces, seems unconvincing. 

Let us assume ex hypothesi that international law, as Kelsen says, must 
determine what a state is and that the indicia of statehood may be cata- 
logued. Kelsen maintains that only after a legal act of recognition is inter- 
national law applicable to a community. This may be ambiguous. We 
do know that for many years the United States refused to admit the existence 
of the Soviet Government, by recognizing the Kerensky Government as the 
authorized legal government of Russia and by refusing to receive Soviet 
representatives. Yet the courts, having to deal with conditions and not 
theories, had to concede that the Soviet Government had the physical and 
legal power to change legal relations in Russia ? and the Soviet Government 
in 1924 obtained immunity from the jurisdiction of the New York Court of 
Appeals.’ It took that court over ten years to dissipate its own illusion that 
the power of the Soviets to affect legal relations in Russia was dependent on 
political recognition of the Soviets by the United States. But if legal recog- 
nition as distinguished from political recognition is an operative or evidenti- 
ary act, how is it manifested? In what way does international law endow 
the legal as distinguished from the political act of recognition with legal con- 
sequences? True, it is greatly disputed as to how political recognition may 
be manifested—whether expressly only or by implication. Many persons 
regard the fact that both Soviet Russia and the United States signed or ad- 
hered to the Kellogg Pact as an act of recognition by the United States.® 
Others deny that, claiming intent to be the operative element. 

Professor Kelsen remarks that international law has no special organ to 
determine the operative facts which condition “legal” recognition, leaving 
each state an organ of the international community for this purpose. The 
inconvenience of differing opinions and policies on the facts may be pre- 
termitted.6 But it seems awkward to suggest the analogy that an injured 
state often decides for itself what are its rights under international law and 
then undertakes to enforce its own determination. This is one of the con- 


? Luther v. Sagor, [1921] 3 K. B. 532. 

* Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N. Y. 372, 188 N. E. 24 
(1923). 

‘Cf. Viadikavkazsky Railway Co. v. New York Trust Co., 263 N. Y. 369 (1934), and 
Nebolsine, ‘The Recovery of the Foreign Assets of Nationalized Russian Corporations,” 39 
Yale L. J. 1130 (1930). 

5 Cf. John Bassett Moore, ‘‘Candor and Common Sense,’”’ An Address Delivered at the 
Bar Association of New York City, 1930, p. 13. 

Or is “legal” recognition, in Kelsen’s view, obligatory? 
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ceded weaknesses of international law, demonstrating its somewhat primitive 
character. But critics and commentators—not outside states—review the 
facts and try to evaluate them in their relation to law. The injured state 
can only in a loose sense be said to have been ‘“‘empowered”’ by international 
law to decide the question; better expressed, international law has no assured 
means of preventing states from acting on their own view of their rights. 
There are innumerable factors, including precedents, which operate to 
induce self-restraint. The indicia of statehood are determined and estab- 
lished by objective facts, not by subjective recognition.’ These objective 
facts or conditions are indeed listed by Professor Kelsen, and they hardly 
seem to require third party recognition to establish their existence. Judicial 
experience of the Soviet Government in United States and other courts 
seems to show that even before recognition, ‘‘legal”’ or political, a community 
legally exists and must be accepted as such by foreign courts. The reason is 
that, like any de facto government or régime, it has the power to change legal 
relations in the place where it exists, and that power must be admitted and 
acknowledged. Whether this is called its ‘‘natural’’ existence or its ‘‘legal”’ 
existence, makes little difference. Its actual existence is important to all 
those who must come into contact or relations with it. It may have been 
““created’”’ by nature or by force, but hardly, even for international pur- 
poses, by the recognition of a third State, whether called ‘‘legal” or “ politi- 

When we come to “‘political’’ recognition, which is the only kind of recog- 
nition that in our opinion is worth discussing, other factors come into con- 
sideration. While maintaining that international law establishes the norms 
by which statehood may be determined, Kelsen nevertheless concludes that 
“international law is not violated if the competence to recognize a commu- 
nity as a state is not exercised.’”’ This seems subject to serious question. 
If, as Kelsen correctly says, premature recognition of revolting insurgents is 
an offense to the parent state and therefore violative of international law 
as an act of political intervention,® why is not tardy recognition wrongful? 
With this situation Kelsen fails to deal, relying on the common assumption 
that recognition is a voluntary political act free from legal control. But it 
is submitted that this is not so. A new state, like a new star in the firma- 
ment, is not like a candidate for admission to a social club and therefore sub- 
ject to blackball. If it actually exists and promises continuity it has, it is 
submitted, a legal right to recognition, and the failure to extend it by other 
states is a breach of duty, a legal wrong. There may be no way except the 


7™Cf. Sir John Fischer Williams, “‘Some Thoughts on the Doctrine of Recognition in 
International Law,’ 47 Harv. L. Rev. 776 (1934); also Arnold Raestad in 17 Rev. Dr. Int. et 
Lég. Comp. 257 (1936). 

8 We are accustomed, inaccurately, to speak of the status of a state before international 
recognition as de facto. An analysis of this misconception was attempted in an article 
“The Unrecognized Government in American Courts,” this JouRNAL, Vol. 26 (1932), p. 261. 

* Cf. Moore, Digest of International Law, I, 73. 
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exertion of reprisals to compel the performance of this legal duty, a fact which 
is true of many of the duties of international law. International law is a 
normative science, but law none the less. Italy was entirely justified in 
withdrawing the exequaturs of certain German consuls in 1860 when certain 
German states persistently refused to recognize Italy as a state.!° The re- 
fusal to do what there is a legal duty to do is an act of intervention, a politi- 
cally hostile act subject to all the consequences of such an act. As Thomas 
Baty remarks, the teacher cannot say to her pupil, ‘‘ Your sum is right, if 
you will promise to be a good girl.” This does not militate against the 
fact that a difference is often posited between actual or factual recognition, 
on the one hand, and political recognition on the other. This is not the dis- 
tinction Kelsen makes, although it may be that this is what he means. 
The recognition of a state or government is essentially the recognition of a 
fact; but for political reasons an outside state may decline to ‘‘recognize”’ 
that fact. Both “recognitions” are political acts, the former possibly 
provisional, the latter, conclusive, sometimes erroneously distinguished by 
the words de facto and de jure recognition. 

A fortiori, the doctrine of non-recognition is not a legal doctrine but a pro- 
gram of political intervention, of sanctions, subject to all the risks and dan- 
gers of intervention. Elsewhere, I have endeavored to prove that the doc- 
trine of non-recognition is fraught with disintegrating effects and, however 
high-minded its alleged purposes, is not worth the constant incitement to 
hostility and war which it embodies.” The fact that recognition is a politi- 
cal act has resulted in the unfortunate assumption that it may be arbitrarily 
and yet lawfully withheld, even when earned by the test of physical exist- 
ence. This fallacy has done great harm. 

Needless to say, the writer has profound admiration for the juristic and 
professional achievements of Professor Kelsen. The present editorial is 
submitted, not as a challenge to that distinguished jurist, but in the modest 
attempt to clarify a subject long nurtured in confusion. 

EpwIin BorcHarpD 


INTERNATIONAL LEGISLATION 


In 1916 the American Philosophical Society held a ‘“‘Symposium on Inter- 
national Law; its Origin, Obligations, and Future.”’! This was undoubtedly 
a bold program under conditions prevailing in April, 1916, a year before the 
United States entered the World War. The symposium indicated, how- 
ever, that the roots of international law were deep in the past, that the de- 
velopment of human relations rested upon law, and that in the application 


10 Moore, op. cit., p. 72. 

1 Baty, “So-called De Facto Recognition,” 31 Yale L. J. 470 (1921). 

13 Legal Problems in the Far Eastern Conflict, Institute of Pacific Relations, 1941, p. 157 
et seq. 

LV American Philosophical Society, 291. 
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of law there would be conflicts of opinion as to its obligatory force and that 
there were in April 1916 many who affirmed that international law was no 
more. 

The existence of war had for years proven the need of international law, 
and laws for the conduct of warfare had been formulated. The increase of 
taxes to defray uneconomic expenses of war had been borne, but reluctantly. 
Reparation plans had proven illusory. The deprivation of customary 
means of international relations was quickly felt and after a time resented. 
National recovery had often been problematical. 

Laws between human beings, whether domestic laws or international, to 
be effective must in the long run have a foundation in human reason, and 
while for a time there may be differences of interpretation, a common basis 
is usually ultimately found. It is, therefore, easy to understand why pleni- 
potentiaries of American and European states drew up in 1875 a convention 
for the establishing of an international bureau of weights and measures, 
“desiring international uniformity and precision.” 

Wider extension of the scope of international legislation followed the 
apparent success of the First Hague Conference of 1899. The Second Hague 
Conference of 1907, and other international conferences, particularly of 
American states in the twentieth century, show the changing bases of agree- 
ment among states to one of conventional international law. 

The range of international law has been steadily broadening. The ancient 
dictum that “‘strange air made a man unfree” no longer holds, though in 
July, 1914, many found themselves traveling in Europe even without pass- 
ports. Volumes have been written on nationality laws, and treaties between 
states on this subject are many. Indeed, there has been an attempt even 
since 1920 to agree upon a codification of the law of nationality. 

The twenty years between 1920 and 1940 was a period of increasing inter- 
national legislation. Not merely the agreements reached at general interna- 
tional conferences, but also the special agreements upon the law which would 
be binding in relations between two states or between members of small 
groups have multiplied during the twentieth century. Taking as illustrative 
a year midway between the Treaty of Versailles and 1940, the year 1930, 
there were signed as an average about seven agreements each month. This 
constituted a large body of law formally agreed upon, though it did not 
include the considerable number of executive agreements or minor instru- 
ments less formal in nature. These international agreements of 1930 range 
in content from the protection of names of cheeses to reduction and limitation 
of naval armaments. [If all the agreements, general and special, for this 
year 1930 were enumerated, the average number would be about three per 
week. Other recent years show an increasing tendency to bring under inter- 
national regulation affairs which might concern two or more states. 

The problem of readjustment of international relations is in modern times 
always present, though the difficulties may vary in nature. In early times, 
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however, the fortunes of war left the settlement in large measure to the will of 
the victor. Later, with the developing neighborhood of states, the victor, 
as a matter of policy, felt obliged to take into consideration the relations of 
other states. This circle of states expanded with the means of communica- 
tion, and with the general introduction of radio communication the attitude 
of remote regions influenced negotiations, and a proposition which in the 
nineteenth century might depend on the reaction of the personnel of the 
negotiators now may through radio communication face a national and inter- 
national reaction. Since this condition prevails, the importance of con- 
ventional agreements? already approved has become much more significant. 
The first convention registered with the Secretariat of the League of Na- 
tions in September, 1920, related to an additional article of the Monetary 
Convention of May 27, 1873, to which Denmark, Norway and Sweden were 
parties. While this convention may, except for its place in the order of 
registration, not be of importance, the nearly 5,000 treaties registered since 
September, 1920 constitute a body of international legislation of capital 
importance. The comprehensive material embodied in the two hundred 
volumes of the League of Nations Treaty Series gives ample proof of the de- 
velopment of international legislation in recent years, and at the same time 
these and other documents ratified and unratified afford a substantial basis 
making it now unnecessary to start de novo in any international negotiation. 
Further it should be said that many of these documents are the product of 
long and careful study and deliberation by the ablest draftsmen and states- 
men in the foreign offices of the world. GrorGE GRAFTON WILSON 


2 See International Legislation, edited by Manley O. Hudson, 7 vols., Washington, 1931- 
1941, 


CURRENT NOTES 
NOTICE OF THE ANNUAL MEETING OF THE SOCIETY 


The thirty-sixth annual meeting of the American Society of Interna- 
tional Law will be held at Washington on April 23-25, 1942, in the Carlton 
Hotel. The question of holding the Society’s annual meeting while the 
United States is at war was considered at a meeting of the Executive 
Council held at Washington on December 22 last, and the decision in 
the affirmative was taken after a thorough discussion of all the reasons 
which were advanced for and against holding the meeting. The question 
had been raised in view of the course followed by the Society during the 
last World War when the public annual meetings were omitted in the years 
1918, 1919 and 1920, and private meetings of the Executive Council were 
held instead. 

There were present at the meeting of the Executive Council on December 
22, 1941, nine members in attendance, and twenty-two letters expressing 
their views were read from members of the Council who were unable to be 
present in person. The members who sent their views by letter as well 
as those in attendance were in favor of holding the meeting by a large 
majority. In all, the members present and those who sent letters num- 
bered thirty-one of the forty-one members of the Executive Council, or 
more than three-fourths. This representation obtained on ten days’ notice 
is a gratifying demonstration of the personal interest taken by the members 
of the Executive Council in the affairs of the Society. 

A number of suggestions were made concerning the program, and the 
Executive Council agreed that the success of the forthcoming meeting will de- 
pend more than ever upon the program. It was the consensus of the 
Council that the program in 1942 should be of a basic nature involving the 
purpose of the Society ‘‘to promote the establishment and maintenance of 
international relations on the basis of law and justice,’’ with speakers of 
outstanding prominence. It was also felt that inter-American relations 
might form a part of such a program. The details were left to the Com- 
mittee on Annual Meeting. A communication addressed to the membership 
of the Society by the Chairman of that Committee is printed herein, p. 115. 

The Executive Council considered the matter of the physical accommo- 
dations of the members who will come to Washington during this period 
of congestion incident to governmental activities in national defense and in 
promoting the successful prosecution of the war. The Secretary will be 
glad to offer the services of his office in arranging accommodations for non- 
resident members who may wish to come to the annual meeting. A notice 
regarding the meeting will be sent to the membership as soon as the pro- 
gram and other details have been arranged by the Committee on Annual 
Meeting. 

Greorce A. Fincnu, Secretary 
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ANNUAL MEETING MESSAGE 
To Eaco MEMBER OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW: 


The main issue of the war is now clear—shall enlightened justice or bar- 
baric force rule the world? For law and justice to prevail we must win the 
war and win the peace. It is the primary function of the American Society 
of International Law to help win the peace by courageously planning for a 
law-governed world. We must not be found wanting in this crisis. With 
calm determination we must dedicate our lives to the great work of firmly 
establishing the world-wide reign of peace through justice. 

Plan now to be present at the 36th Annual Meeting of our Society, April 
23-25, 1942, at the Carlton Hotel, Washington, D. C. 

Please send me any suggestions you may have to make regarding topics 
and speakers. A constructive program is being planned with outstanding 
speakers, led by our President, Secretary of State Cordell Hull. 

The Democracies can and must make long-range plans for the mainte- 
nance of world order. 

JAMES OLIVER MurRpDOcK, 
Chairman, Committee on Annual Meeting, 
1824 23rd Street, Washington, D. C. 


DEVELOPING FISHERY PROTECTION 


It is said that the Skiriotes case ! is the inspiration for two fishery bills re- 
cently introduced in Congress, the McNary Bill, S. 1712, and the Wallgren 
Bill, S. 1915. The McNary Bill grants regulatory powers as to salmon 
“taken in the waters of the Pacific Ocean south of fifty degrees north lati- 
tude.”” The Wallgren Bill grants regulatory powers as to “any fish taken 
in the waters of the North Pacific Ocean, including the Bering Sea and the 
Arctic Ocean, north of fifty degrees north latitude.” The McNary Bill 
applies only more than three miles off shore; the Wallgren Bill applies both 
to Alaska inshore and offshore waters. 

There is nothing new in the principle announced in the Skiriotes case that 
a government has the power to exercise regulatory control over its own citi- 
zens and vessels on the high seas. It is the specific application of the prin- 
ciples to offshore fisheries which makes the case important at this time. 
And this in turn is due to present widespread recognition: first, that the old 
idea of the inexhaustibility of deep sea fisheries is, from a commercial stand- 
point, definitely fallacious as to many varieties of fish; second, that regulation 
for only three miles from shore will not suffice, therefore either national or 
international control must be exercised beyond that distance (in some situa- 
tions very promptly) if the great food reservoir of the sea is to be utilized in 
such manner as to furnish the enormous annually recurrent food supply 
which it is capable of producing and which under adequate regulation can be 
made perpetual. 

1 Skiriotes v. Florida, 61 8. Ct. 924 (1941); this JourNnat, Vol. 35 (1941), p. 569. 
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Most of the valuable saltwater fisheries are found in that comparatively 
small part of the ocean extending from the shore line out to the edge of the 
continental shelf. The fishermen of a nation are naturally more numerous 
over that part of the continental shelf bordering their own shore. Enforced 
restraint, therefore, by a nation over its own citizens and vessels may be 
beneficial. However, with the development of modern long-range vessels, 
including the so-called ‘‘mother-ships’’—floating canneries, cold storage or 
reduction plants, each accompanied by a fleet of fishing boats—which can 
cruise thousands of miles and be independent of the shore for an entire sea- 
son, this control limited to a nation’s own citizens and vessels is not a 
sufficient answer to the demand for fishery conservation. 

What then can be done? Various suggestions have been advanced: first, 
obtain the unanimous consent of all nations of the world to some plan; 
second, secure such regulatory control as is possible through bilateral or 
multilateral treaties; third, unilaterally abandon the three mile policy and 
substitute (a) a greater fixed distance, six, twelve, or a hundred miles, or (b) 
adopt the edge of the continental shelf as the boundary of territorial waters; 
or fourth, in specific situations assert special rights, as for example in the case 
of the American side of the North Pacific. There Canada and the United 
States for many years were exclusive in the prosecution of all the fisheries, 
and for the last several decades have been spending large amounts of public 
money on fishery conservation, at the same time subjecting their own fisher- 
men to rigid regulation. 

As to the third and fourth suggestions, consideration might be given to the 
contention that the three mile policy may properly apply to the general 
question of sovereignty, but, nevertheless, under proper interpretation of 
international law, not prevent a nation from exercising an inherent right to 
protect its domestic economy by exerting such exclusive control of the 
fisheries adjacent to its coast as exigencies require. 

Whether or not any of the specific suggestions advanced afford a solution, 
surely the lawyers of Canada and the United States must possess sufficient 
ingenuity to find some adequate answer. Certainly humanity must not be 
told to fold its hands and blandly reconcile itself to the willful destruction of 
one of the world’s largest and most wholesome food resources unless such an 
utterly impossible prerequisite as securing the unanimous consent of all 
nations on the globe can be fulfilled. Right now the whole field of interna- 
tional law is in a state of flux. Why not take advantage of the situation, 
recognize that a world-wide agreement is impossible, and devise some prac- 
ticable system for North America, or, better yet, a hemispheric formula which 
will make the international law of these regions, at least, synchronize with 
actualities. Epwarp W. ALLEN 


CURRENT NOTES 117 
THE UNITED STATES-MEXICAN SETTLEMENT 


The Department of State announced on November 19, 1941, the substance 
of a series of agreements between the United States and Mexico in settlement 
of certain outstanding questions between the two countries, including pecu- 
niary claims of the United States against Mexico.! The claims include the 
so-called general claims, which were presented to the General Commission 
established under the convention of September 8, 1923, the agrarian claims 
arising out of the seizure of American-owned agricultural lands since August 
30, 1927, and the petroleum claims arising out of the expropriation of the 
American petroleum properties in 1938. 

The general claims above mentioned include claims arising subsequent to 
January 1, 1869, the date of the exchange of ratifications of the claims 
convention of 1868. An attempt was made to adjudicate these claims under 
the convention of 1923, but, after several extensions, it expired in 1931, the 
Commission disbanded and the work was discontinued. By the protocol of 
April 24, 1934, the two governments agreed to continue the arbitration in 
a modified form before two commissioners, one appointed by each govern- 
ment. The Commissioners decided about 40 American claims, about 85 
Mexican claims, and dismissed about 225. They were unable to complete 
their consideration of the remaining 1070 general claims before the protocol 
expired. 

The agrarian claims were referred by an exchange of notes dated November 
9/12, 1938, to an agrarian commission composed of two members, one ap- 
pointed by each government, which has been engaged in the appraisal of 
these claims since its organization in December, 1938. 

In the settlement of both the general and the agrarian claims, Mexico 
has agreed to pay $40,000,000, of which $3,000,000 have been paid. The 
remainder is to be paid, $3,000,000 on exchange of ratifications and 
$2,500,000 annually thereafter. 

Negotiations over the confiscation of petroleum properties? have been 
going on between the American companies and the Mexican Government 
since 1938, under the good offices of the Department of State. During the 
past year, however, the Department took up the problem with the Mexican 
Government, which discussions have resulted in the present arrangement. 
In essence it is a plan for the determination of the value of the expropriated 
properties, rights and interests, by two appraisers, one appointed by each 
government. The oil companies retain full liberty of action as to the course 
they will pursue, before, during and after the valuation proceedings, which 
must be completed within six months. If the appraisers cannot agree, the 
two governments will endeavor to reach a settlement through diplomatic 
channels. Mexico made a deposit of $9,000,000 on account of the proposed 
settlement. 


1 See editorial in this JouRNAL, Vol. 30 (1936), p. 99. 
* See editorial in this JourNAL, Vol. 32 (1938), p. 519. 
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In consideration of the claims settlements, the United States has agreed 
to negotiate a reciprocal trade agreement, to codperate in stabilizing the 
Mexican peso by the purchase of pesos with United States dollars, and has 
further agreed to purchase newly-mined Mexican silver directly from the 
Mexican Government on a basis similar to prior practice, and to extend 
credits through the Export-Import Bank to Mexico for the construction of 
highways as a part of the Inter-American Highway. The bank will consider 
sympathetically other requests for credits for developments in Mexico. 

L. H. 


REPEAL OF UNITED STATES NEUTRALITY ACT 


STATEMENT OF THE SECRETARY OF STATE BEFORE THE COMMITTEE ON FOREIGN 
AFFAIRS OF THE HOUSE OF REPRESENTATIVES, ON H. J. RES. 237 


The purpose of this bill is to repeal Section 6 of the Neutrality Act of 1939 
prohibiting the arming of our merchant vessels engaged in foreign commerce. 
The provisions of this section had their origin in Section 10 of the Act of 1937, 
which had made it unlawful for American vessels engaged in commerce with 
a “‘belligerent”’ state to be armed. The Act of 1939 broadened that provi- 
sion by making it unlawful for an American vessel engaged in commerce 
“with any foreign state” to be armed. This makes it impossible for Ameri- 
can merchant vessels to defend themselves on the high seas against danger 
from lawless forces seeking world domination. 

The Neutrality Acts did not remotely contemplate limiting the steps to be 
taken by this country in self-defense, especially were there to develop situa- 
tions of serious and immediate danger to the United States and to this hemi- 
sphere. There was never any thought or intention to abandon to the slight- 
est extent the full right of our necessary self-defense. 

At the time when these Acts were passed many people believed that the 
reliance could be placed on established rules of warfare. One of those rules 
was and is that merchant vessels, while subject to the belligerent right of 
visit and search, should not be sunk except under certain specified conditions 
and limitations. We remembered then, as we do now, what had happened 
during the ruthless submarine warfare of the World War. We attached im- 
portance, however, to the fact that during the years that followed the World 
War an effort was made to reduce to binding conventional form certain rules 
theretofore understood to be binding on belligerents. In the London Naval 
Treaty of 1930, provisions were incorporated in Part IV stating that the fol- 
lowing were accepted as established rules of international law: 

(1) In their action with regard to merchant ships, submarines must 
mg to the rules of international law to which surface vessels are 
subject. 


(2) In particular, except in the case of persistent refusal to stop on 
being duly summoned, or of active resistance to visit or search, a war- 


1 Department of State Bulletin, Oct. 18, 1941 (Vol. V, No. 121), p. 291. 
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ship, whether surface vessel or submarine, may not sink or render in- 
capable of navigation a merchant vessel without having first placed 
passengers, crew and ship’s papers in a place of safety. For this pur- 
pose the ship’s boats are not regarded as a place of safety unless the 
safety of the passengers and crew is assured, in the existing sea and 
weather conditions, by the proximity of land, or the presence of another 
vessel which is in a position to take them on board. 


The action taken was the outgrowth of steps initiated at the Conference on 
the Limitation of Armament held in Washington in 1921-1922. In 1936 
the above quoted rules were incorporated in a protocol concluded at London 
—which was signed or adhered to by 47 nations, including the United States, 
Great Britain, France, Germany and Italy. 

Despite this solemn commitment of the Powers as to the rules which should 
govern submarines, the German Government is today, and has been through- 
out the course of the present war, sinking defenseless merchant vessels, 
including vessels of the United States and of other American republics, either 
without warning or without allowing the passengers and crews a reasonable 
chance for their lives. We are, therefore, confronted with a situation where 
a gigantic military machine has been thrown against peaceful peoples on 
land and on sea in a manner unprecedented in the annals of history. Sub- 
marines, armed raiders, and high-powered bombing planes are inflicting 
death and destruction in a manner which would put to shame the most 
ruthless pirates of earlier days. 

The provisions of Section 6 of the Neutrality Act are not called for under 
international law. They were adopted by our own choice. They now serve 
no useful purpose. On the contrary, they are a handicap. They render 
our merchant vessels defenseless and make them easier prey for twentieth 
century pirates. 

It is our right to arm our vessels for purposes of defense. That cannot be 
questioned. We have, since the beginning of our independent existence, ex- 
ercised this right of arming our merchant vessels whenever, for the purpose of 
protection, we have needed to do so. For example, in 1798 when depreda- 
tions on our commerce were being committed by vessels sailing under au- 
thority of the French Republic, the Congress, after the expulsion of the 
French consuls from the United States, passed, upon recommendation of 
President Adams, an Act permitting the arming of our merchant vessels for 
the purpose of defense against capture as well as to “subdue and capture”’ 
any armed vessel of France. The courts of France then held that the arming 
of American vessels for these purposes did not render such vessels liable to 
condemnation when captured by French men-of-war. 

In addition to what I have just said it is well known that since Section 6 
of the Neutrality Act was adopted, entirely new conditions have developed. 
Section 6 must, therefore, be reconsidered in the light of these new conditions 
and in the light of later legislation and executive responsibilities thereunder. 
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The new conditions have been produced by the Hitler movement of world 
invasion. Hitler is endeavoring to conquer the European and African and 
other continents, and he therefore is desperately seeking to control the high 
seas. To this end he has projected his forces far out into the Atlantic with a 
policy of submarine lawlessness and terror. This broad movement of con- 
quest, world-wide in its objectives, places squarely before the United States 
the urgent and most important question of self-defense. We cannot turn 
and walk away from the steadily spreading danger. Both the Congress and 
the Executive have recognized this change in the situation. The Congress 
has enacted and the Executive is carrying out a policy of aiding Great Britain 
and other nations whose resistance to aggression stands as the one great bar- 
rier between the aggressors and the hemisphere whose security is our 
security. 

The theory of the neutrality legislation was that by acting within the 
limitations which it prescribed we could keep away from danger. But 
danger has come to us—has been thrust upon us—and our problem now is not 
that of avoiding it but of defending ourselves against a hostile movement 
seriously threatening us and the entire Western Hemisphere. 

The blunt truth is that the world is steadily being dragged downward and 
backward by the mightiest movement of conquest ever attempted in all his- 
tory. Armed and militant predatory forces are marching across continents 
and invading the seas, leaving desolation in their wake. With them rides a 
policy of frightfulness, pillage, murder and calculated cruelty which fills all 
civilized mankind with horror and indignation. Institutions devoted to the 
safeguarding and promotion of human rights and welfare built up through 
the ages are being destroyed by methods like those used by barbarian 
invaders sixteen centuries ago. 

To many people, especially in a peace-loving country like ours, this at- 
tempt at world conquest, now proceeding on an ever-expanding scale, appears 
so unusual and unprecedented that they do not at all perceive the danger to 
this country that this movement portends. This failure to realize and com- 
prehend the vastness of the plan and the savagery of its unlimited objectives 
has been, and still is, the greatest single source of peril to those free peoples 
who are yet unconquered and who still possess and enjoy their priceless in- 
stitutions. If the sixteen nations that already have been overrun and en- 
slaved could break their enforced silence and speak to us, they would ery out 
with a single voice, ‘“‘Do not delay your defense until it is too late.’ 

The Hitler Government is engaged in a progressive and widening assault 
carried out through unrestricted attacks by submarines, surface raiders and 
aircraft at widely separated points. The intent of these attacks is to in- 
timidate this country into weakening or abandoning the legitimate defenses 
of the hemisphere by retreating from the seas. In defiance of the laws of the 
sea and the recognized rights of all nations, the Hitler Government has pre- 
sumed to declare on paper that great areas of the ocean are to be closed, and 
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that no ships may enter those areas for any purpose except at peril of being 
sunk. This pronouncement of indiscriminate sinking makes no distinction 
between armed and unarmed vessels, nor does the actual practice of the 
German Government make any such distinction. Since vessels are thus 
sunk whether armed or unarmed it is manifest that a greater degree of safety 
would be had by arming them. Moreover, Germany carries her policy of 
frightfulness, especially in the Atlantic, far outside of these paper areas. 

We are confronted with a paramount problem, and we must be guided by 
a controlling principle. The problem is to set up as swiftly as possible the 
most effective means of self-defense. The principle is that the first duty of 
an independent nation is to safeguard its own security. 

In the light of these considerations, further revision of our neutrality legis- 
lation is now imperatively required. Now, as in earlier times, necessary 
measures on land and sea for the defense of the United States and of the 
other independent nations of this hemisphere must be taken, in accordance 
with the wise, settled and traditional policy of our republic. 

Provisions of the Neutrality Act must not prevent our full defense. Any 
that stand in the way should be promptly repealed. I support the pending 
proposal to repeal Section 6. My own judgment is that Section 2 also should 
be repealed or modified. 

We are today face to face with a great emergency. We should not sit 
with our hands tied by these provisions of law. 

If Hitler should succeed in his supreme purpose to conquer Great Britain 
and thus secure control of the high seas, we would suddenly find the danger 
at our own door. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Pertop Auaust 15-NovEeMBER 15, 1941 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary papers; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing Treaty 
Information Bulletin and Press Releases); Europe, L’Europe Nouvelle; Ez. Agr. Ser., U.S. 
Executive Agreement Series; G. B. T. S., Great Britain Treaty Series; 7. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. T. S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; R. A. 7., Revue aéronautique internationale; U. S. T. S., 
U.S. Treaty Series. 


May, 1941 
26 Eaypt—Great Britain. Exchanged notes at Cairo regarding trade between 
Cyprus and Egypt. Text:G. B. T. S., No. 16 (1941), Cmd. 6305. 


June, 1941 

24-September 26 GeERMANY—UNITED States. Exchanged notes regarding United States 
claims of $2,967,092, in the matter of the sinking of the Robin Moor. Texts: N.Y. 
Times, Nov. 4, 1941, p. 4; D. S. B., Nov. 8, 1941, pp. 363-364. 


August, 1941 

16 Canapa—Unirtep States. President Roosevelt issued a proclamation amending 
regulations of the Migratory Bird convention of Aug. 16, 1916. D.S. B., Aug. 
23, 1941, p. 158. 


16 Great Britrain—Sovier Russia. Signed commercial agreement. Text of com- 
muniqué: N. Y. Times, Aug. 18, 1941, pp. 1-2; London Times, Aug. 18, 1941, p. 4. 


16 Mexico—Unirep Srates. President Roosevelt issued a proclamation amending 
regulations of the Migratory Birds and Game Mammals convention of Feb. 7, 
1936. D.S. B., Aug. 23, 1941, p. 158. 


21 Consvts In France. Germany asked all consular officers to leave occupied France 
by Sept. 1. B. J. N., Sept. 6, 1941, p. 1169. 


21/24 Great Brirain—UNITEp States. Text of joint statement forwarded to United 
States Congress by President Roosevelt concerning his meeting with Prime 
Minister Churchill: Cong. Record (daily), Aug. 21, 1941, pp. 7380-7381; H. Doc. 
358 (77th Cong. Istsess.). Text of Mr. Churchill’s radio address of Aug. 24: N. Y. 
Times, Aug. 25, 1941, p. 4; London Times, Aug. 25, 1941, p. 5. 


23 GrerMany—Mexico. Mexico withdrew recognition of German consuls following 
closing of Mexican consulates in France as required by Germany. B. J. N., Sept. 
6, 1941, p. 1180. 


25 ARGENTINA—ITALY. Signed agreement at Buenos Aires relative to the purchase 
of Italian ships laid up in Argentine ports. Text: Argentine News (Buenos Aires), 
Oct. 1, 1941, pp. 4-5. 


25-October 19 Iran. British and Soviet military forces made simultaneous advances into 
Iran on Aug. 25. N.Y. Times, Aug. 26, 1941, p.1. Text of the two governments’ 
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statements: p. 4. The new Iranian Government, which came into power Aug. 28, 
agreed Sept. 9 to the expulsion of Axis legations’ staffs and surrender of their na- 
tionals. N.Y. Times, Sept. 10, 1941, p. 8; London Times, Sept. 10, 194i, p. 4. 
On Sept. 17 Mohammed Riza was sworn in as Shah on the abdication of his father. 
N. Y. Times, Sept. 18, 1941, p. 3; London Times, Sept. 19, 1941, p. 4. On Sept. 
20 the Iranian Government pledged a pro-Allied policy. N.Y. Times, Sept. 21, 
1941, p. 24. Withdrawal of troops from Teheren began Oct. 19. London Times, 
Oct. 20, 1941, p. 3. 


JapAN—UNITED States. Japan announced formal representations had been made 
to the United States and Soviet Russia against shipment of high octane gas from 
the United States to the Soviet Union, via Vladivostok. N. Y. Times, Aug. 28, 
1941, p. 3. Russian statement in reply: London Times, Aug. 28, 1941, p. 3. 


Saip Seizures. Inter-American Financial and Economic Advisory 
Committee announced a plan, approved by all the American governments, for use 
of foreign-flag merchant vessels lying inactive in American ports. Text: D. S. B., 
Aug. 30, 1941, pp. 165-166; this JourNAL, Supp., Vol. 35 (1941), p. 200. Uru- 
guayan decree ordered seizure of four Italian and Danish ships. N. Y. Times, 
Sept. 11, 1941, p. 13. 


September, 1941 


2 


4/6 


11 


13 


Sure Seizures. President Roosevelt signed Executive Order No. 8881 (6 F.R. 
4551) amending Executive Order No. 8771 of June 6, 1941, so that provisions shall 
apply to all foreign merchant vessels, lying idle in waters under United States 
jurisdiction, including Philippine Islands and the Canal Zone, at any time after 
June 6, 1941, and up to and including June 30, 1942. D. 8S. B., Sept. 6, 1941, p. 
180; this JourNAL, Supp., Vol. 35 (1941), p. 229. 


President Roosevelt authorized lease-lend aid to the 
N. Y. Times, Sept. 5, 1941, p. 3; D. S. B., Sept. 6, 


PoLanp—UNITED STATEs. 
Polish government-in-exile. 
1941, p. 181. 

GERMANY—UNITED States. U.S.S. Greer, a destroyer bound for Iceland, was at- 
tacked by a German submarine. JN. Y. Times, Sept. 5, 1941, p. 1. The official 
German news agency admitted the encounter and claimed the United States 
vessel was the aggressor in a German designated blockade zone. N. Y. Times, 
Sept. 7, 1941, p. 1. 

PoutsH Gotp. The Central Bank of Poland obtained a writ of attachment on the 
Federal Reserve Bank of New York, in its capacity of custodian of one billion 
dollars of French gold under earmark in the United States. N. Y. Times, Sept. 
6, 1941, pp. 1, 6; Washington Post, Sept. 6, 1941, pp. 1, 6. 


A decree was issued at Vichy, setting up a Special Court of Political Justice 
B.1.N., Sept. 20, 1941, p. 1239. 


Great Brirain—UNnitTep States. Signed commercial agreement in Washington. 
N. Y. Times, Sept. 10, 1941, pp. 1, 12. 


Signed trade pact at Santiago de Chile. 


FRANCE. 
to deal with persons responsible for the war. 


CaNADA—CHILE. N. Y. Times, Sept. 11, 


1941, p. 12. 
RoosEvEtt, F. D. In a radio address President Roosevelt stated he had ordered 


the navy to shoot on sight any Axis raider entering United States defense waters. 
Text: N. Y. Times, Sept. 12, 1941, pp. 1, 4. 


Hart1i—UnirTep Sratss. Signed executive agreement at Port-au-Prince regarding 
financial relations. N. Y. Times, Sept. 14, 1941, p. 5; D. S. B., Sept. 13, 1941, 
p. 214. 


4 
| 
5 
— 
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15 EvropeAN WarR—UNITED States. Secretary of the Navy Knox, in a radio address, 
announced that beginning Sept. 16 the United States Navy would provide all 
possible protection for vessels of all nations carrying lend-aid supplies between 
America and Iceland. WN. Y. Times, Sept. 16, 1941, p.1. Text of speech: p. 4. 


15 Great Britain—Trans-JoRDAN. Communiqué announced unity of interests in 
the war. N. Y. Times, Sept. 16, 1941, p. 10. 

15 INTER-AMERICAN CONGRESS OF MuNICcIPALITIES. 2d Congress opened at Santiago, 
Chile. N. Y. Times, Sept. 16, 1941, p. 13. 

15-24 InreR-AMERICAN TRAVEL ConGress. 2d Congress met at Mexico, D. F. Text of 
Final Act: U. S. Congress and Conference Ser. No. 36. 


16 AusTRALIA—CuHINA. Ist Chinese Minister to Australia presented his credentials. 
London Times, Sept. 17, 1941, p. 3; B. J. N., Oct. 4, 1941, p. 1301. 
16 Buute@arta—TorKeEy. Ankara announced receipt of a formal démarche requesting 


passage for Bulgarian warships through the Dardanelles, which was denied by the 
Turkish Government. N. Y. Times, Sept. 18, 1941, pp. 1, 3; Sept. 19, p. 3. 


16 GERMANY—PaNAMA. The Government of Panama ordered its Minister to Germany 
to protest against the torpedoing of the steamships Sessa and Montana, and to pre- 
sent a claim for indemnity. Text of note: N. Y. Times, Sept. 17, 1941, p. 8. 


16-October 3 Ecuapor—Perrv. The Peruvian Government admitted on Sept. 16 bombing 
of Ecuadorean territory as a reprisal and safety measure. N.Y. Times, Sept. 17, 
1941, p. 7; Sept. 18, p. 6. Mexico formally proposed on Sept. 18 a collective 
Pan American effort to settle the dispute. N. Y. Times, Sept. 19, 1941, p. 5. 
Official announcement was made on Oct. 3 of agreement upon a neutral zone. 
N. Y. Times, Oct. 4, 1941, p. 5. 


17 Axis Pownrs—Eeypr. Egypt sent notes to Germany and Italy protesting the 
bombing of Cairo. N. Y. Times, Sept. 18, 1941, p. 2. 


17 GreEaT BriraAIN—SwITZERLAND. The British Government made payment of 1,110,- 
000 frances to cover damage caused by unintentional dropping of bombs on the 
night of June 11-12, 1940. WN. Y. Times, Sept. 18, 1941, p. 8. 


17 Soviet Russta—Unitep States. The Reconstruction Finance Corporation ar- 
ranged to provide a 100-million dollars credit for Russia, to be repaid in strategic 
minerals over two or three years. N. Y. Times, Sept. 18, 1941, p. 1. 


17/26 Correr. Executive Order No. 8902 prescribed regulations pertaining to entry of 
coffee into the United States from countries signatories of the Inter-American Coffee 
Marketing Agreement of Nov. 28, 1940. Text: D. S. B., Sept. 20, 1941, p. 222. 
Executive Order No. 8909 authorized entry into the United States of bona fide 
samples of coffee without regard to quota restrictions provided for in the 1940 
agreement. Text: D. S. B., Sept. 27, 1941, p. 237. 


17-October 8 Syria. In accordance with the proclamation of June 8, 1941, which set a 
time limit on the French mandate over Syria, General Catroux declared the inde- 
pendence of Syria, with full sovereignty. Sheik Taj ed-Din was proclaimed Ist 
President of the Syrian Republic on Sept. 20. B. J. N., Oct. 4, 1931, p. 1320. 
Independence and sovereignty were proclaimed Sept. 26. London Times, Sept. 
29, 1941, p.3. The Commission of Control, appointed in July under the armis- 
tice convention, completed its task, according to announcement from Jerusalem 
on Oct. 8. N. Y. Times, Oct. 9, 1941, p. 9. 


18 Mancuvuxvo—Spain. Signed treaty of friendship, commerce and navigation at 
Madrid. N. Y. Times, Sept. 19, 1941, p. 4. 


19 


20 


22 


22-October 6 FINLAND—GREAT BRITAIN. 


23 


23 


24 


24 


24 


24 


26 


27 


27 


29-October 1 Great Brirain—Soviet Russ1a—UNITED STATES. 
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NoRWAY—SOVIET Russia. 
exile and Soviet Russia. 


Relations resumed by the Norwegian Government-in- 
N. Y. Times, Sept. 21, 1941, p. 17. 


Paraauay—UniTEep States. Signed a lease-lend agreement at Washington. 
N. Y. Times, Sept. 21, 1941, p. 48. 


Cusa—UNITEp States. President Roosevelt issued proclamation revoking the 
proclamation of June 29, 1934, which imposed certain restrictions on the exporta- 
tion of arms to Cuba. D. S. B., Sept. 27, 1941, pp. 235-236. 


British note of Sept. 22 stated Finland would 
be considered an enemy if its forces invaded purely Russian territory. London 
Times, Sept. 24, 1941, p. 4. Text: Sept. 29, 1941, p. 3. The Finnish reply of 
Oct. 6 said war with Soviet Russia is without political obligations to Germany. 
London Times, Oct. 8, 1941, p. 3. Excerpts: N. Y. Times, Oct. 8, 1941, p. 4. 


France. London announced formation of a Free French National Council, to be in 
effect a provisional government. N. Y. Times, Sept. 24, 1941, p. 5. Gen. de 
Gaulle, elected president, named members of the National Advisory Council. 
N. Y. Times, Sept. 26, 1941, p. 5. 


PERMANENT AMERICAN A#RONAUTICAL COMMISSION. President Roosevelt named 
members of the U. S. National Commission of the Permanent Commission, created 
by resolution of the Inter-American Technical Aviation Conference of 1937. 
D. S. B., Sept. 27, 1941, p. 238. 


ARGENTINA—CaNaDA. Diplomatic relations established. N. Y. Times, Sept. 25, 


1941, p. 5. 
Canapa—Cuitz. Diplomatic relations established. N. Y. Times, Sept. 25, 1941, 
p. 5. 


InTER-ALLIED CONFERENCE. Representatives of Great Britain, nine governments- 
in-exile, and Soviet Russia met for a second conference in London and pledged full 
adherence to the Atlantic Charter [or Declaration] drawn up by President Roose- 
velt and Prime Minister Churchill. London Times, Sept. 25, 1941, p. 5; N. Y. 
Times, Sept. 25, 1941, p. 1. Text of resolution on supplying necessities to nations 
after the war: p. 4. Text of statement concerning United States cooperation: 
D. S. B., Sept. 27, 1941, p. 235; N. Y. Times, Sept. 25, 1941, p. 4: Report of Pro- 
ceedings: G. B. Misc. No. 3 (1941), Cmd. 6315. 


Vouea REepusuiic. The Supreme Soviet formally abolished the German Volga Re- 
public and ordered inhabitants to Siberia. (The Republic was a unit of the Rus- 
sian Socialist Federated Soviet Republic) N. Y. Times, Sept. 25, 1941, p. 3. 


FRaNcE—Sovimt Russia. Soviet Ambassador in London informed Gen. de Gaulle 
his government had decided to recognize Gen. de Gaulle as leader of all Free French 
fighting on the Allied side. London Times, Sept. 27, 1941, p. 2. 


Austria. Formation announced of a Free Austrian National Council, with head- 
quarters in Toronto. A chancellor will represent the Council in Washington. 
N. Y. Times, Sept. 28, 1941, p. 16. 


CzECHOSLOVAKIA—SOVIET 
Soviet Russia and the Czech government-in-exile. 


Military agreement signed at Moscow, between 
B.I.N., Oct. 18, 1941, p. 1771. 


American-British-Rus- 
sian Aid Conference opened at Moscow on Sept. 29. N. Y. Times, Sept. 30, 1941, 
pp. 1,4. Conference ended Oct. 1. Texts of U. S.-British statement and Russian 
communiqué: N. Y. Times, Oct. 3, 1941, pp. 1, 2. 
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30 GreAT BriraAIn—TurKEy. Signed agreement concerning export of foodstuffs 
to the British Empire. B. J. N., Oct. 18, 1941, p. 1784. 


30 IcELAND—UNITEpD States. United States Minister presented his credentials to the 
Regent of Iceland. D.S. B., Oct. 25, 1941, p. 315. 


October, 1941 


1 Brazic—UNItTEp States. Signed lease-lend agreement. N.Y. Times, Oct. 2, 1941, 
p. 3; London Times, Oct. 2, 1941, p. 3. 
1 Frenco The Thai Government announced temporary 


agreement reached in the frontier demarcation conference under which Thailand 
will receive 27 former French islets in the Mekong River. N. Y. Times, Oct. 2, 


1941, p. 12. 

2 ARGENTINA—CANADA. Signed trade agreement at Buenos Aires. N. Y. Times, 
Oct. 9, 1941, p. 7. 

2 Arms TraFFic. Regulations amended by the Secretary of State governing the inter- 
national traffic. D. S. B., Oct. 4, 1941, pp. 246-247. 

4 JAPAN—POoLAND. Japan severed relations with the exiled government and an- 


nounced decision to close its embassy in Warsaw and to regard the Polish embassy 
in Tokyo as having gone out of existence. N.Y. Times, Oct. 5, 1941, p. 16; London 
Times, Oct. 6, 1941, p. 3. 


6 PRISONERS OF War. Great Britain and Germany carried on direct radio broadcasts 
regarding exchanges of prisoners. N.Y. Times, Oct. 7, 1941, p. 1. The negotia- 
tions broke down completely. N. Y. Times, Oct. 8, 1941, p. 5. 


6-20 Peru—UniTep Statses. In reply to the Peruvian note of Oct. 6, regarding 18 air- 
planes requisitioned by the United States while in transit to Peru, Secretary Hull 
expressed regret for the needful action in his note of Oct. 17. A second note of 
Oct. 20 stated that compensation would be given to the Peruvian Government. 
Texts of United States notes: D. S. B., Oct. 25, 1941, pp. 314-315. 


6/20 Sure Reoistry. Panama’s Cabinet canceled the ban of Oct. 6 against arming of 
ships of Panamanian registry. Text of decree: N. Y. Times, Oct. 21, 1941, p. 3. 


6/28 Syrian Recoenition. Granted by Egypt on Oct. 6 and by Great Britain on Oct. 
28. B. JI. N., Oct. 18, 1941, p. 1772; London Times, Oct. 29, 1941, p. 3. 


8 Soviet Russta—Unitep States. Official text and German-translated text of 
President Roosevelt’s note to Stalin commending Russian army resistance and 
promising material assistance: N. Y. Times, Oct. 9, 1941, p. 2. Official text: 
D. S. B., Oct. 11, 1941, p. 276. 


9 GERMANY—TouRKEyY. Signed trade agreements at Ankara. London Times, Oct. 
10, 1941, p. 3; N. Y. Times, Oct. 10, 1941, p. 9. 


9/16 Panama. Ricardo A. de la Guardia became President in a bloodless overthrow of 
the Arias government. N. Y. Times, Oct. 10, 1941,p.1. Text of Secretary Hull’s 
statement of Oct. 16 denying United States’ participation in the coup d’état: N. Y. 
Times, Oct. 17, 1941, p. 5; D. S. B., Oct. 18, 1941, pp. 293-295. 


10-11 CanapIAN-AMERICAN JOINT Economic ComMITTEES. Held 3d meeting in New York. 
N. Y. Times, Oct. 11, 1941, p. 3; Oct. 12, p. 16. 


11 Bui@ariA—ITaty. Berlin announced signature of trade agreements. N.Y. Times, 
Oct. 12, 1941, p. 6. 


13 


13 


14 


14 


16 


16 


16 


17 


17 


17 


17-19 


21 


21 


22 


25 


27 
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CoLomBiA—VatTican. Agreement reported reached on church-state relations. 
N. Y. Times, Oct. 14, 1941, p. 12. 


HUNGARY—SWITZERLAND. Signed one-year trade agreement at Budapest. WN. Y. 
Times, Oct. 14, 1941, p. 13. 


JAPAN—PorRTUGAL. Signed agreement at Lisbon establishing air line between Palao 
in the Japanese-mandated islands, and Dilli, capital of the Portuguese island of 
Timor. N. Y. Times, Oct. 15, 1941, p. 8. 


ARGENTINA—UNITED States. Signed trade agreement at Buenos Aires. D.S. B., 
Oct. 18, 1941, p. 297; N. Y. Times, Oct. 15, 1941, p. 7. Effective Nov. 15. WN. Y. 
Times, Nov. 1, 1941, p. 7; D. S. B., Nov. 1, 1941, p. 351. Text: D. S. B. Supple- 
ment, Oct. 18, 1941. 


WueEat Conaress. Representatives of Argentina, Australia, Canada, United 
Kingdom and United States reconvened at Washington, following the recess from 
Aug. 3. D.S. B., Oct. 18, 1941, p. 302. 


Huna@ary—Torkey. Economic agreement announced at Ankara. N. Y. Times, 
Oct. 17, 1941, p. 3. 


Iraty—TourkEyY. Trade pact announced at Ankara. N. Y. Times, Oct. 17, 1941, 
p. 3. 


War Guitt Triats. General Gamelin, ex-Premiers Daladier, Blum, Reynaud and 
former Minister of Interior Mandel ordered confined in the Pyrenees fortress of 
Pourtalet following recommendations of the Council of Political Justice. N. Y. 
Times, Oct. 17, 1941, p. 7. Trials opened at Riom on Oct. 20. N. Y. Times, 
Oct. 21, 1941, p. 12. 


Brazir—Canapba. Signed trade treaty at Rio de Janeiro. N. Y. Times, Oct. 18, 
1941, p. 5. 


FRANCE—GERMANY. Agreed in principle to exchange official representatives be- 
tween Berlin and Vichy. N. Y. Times, Oct. 18, 1941, p. 6. 


GREAT BriTaAIN—UNITED States. Signed convention at Washington relating to 
taxation of property of the two governments acquired for defense uses. D.S. B., 
Oct. 18, 1941, p. 302. Text: Cong. Record (daily), Nov. 24, 1941, pp. 9281-9282. 


GrerRMANY—SovirTt Russia. The Russian Government and the diplomatic corps 
moved to Kuibyshev on the Volga. N. Y. Times, Oct. 18, 1941, p. 1. Text of 
Russian order proclaiming a state of siege at Moscow: N. Y. Times, Oct. 20, 1941, 
p. 1. 

Great Brirain—Mexico. Resumed diplomatic relations, broken off in the spring 
of 19388. N. Y. Times, Oct. 22, 1941, p. 1. 


PortuGaL. Portuguese ships were prohibited from carrying any goods destined, 
directly or indirectly, to belligerent countries. London Times, Oct. 22, 1941, p. 3. 


Huna@ary—Rovumania. Announcement made of Rumania’s denunciation of the 
Vienna pact regarding Transylvania [arbitration award of Aug. 30, 1940]. WN. Y. 
Times, Oct. 23, 1941, p. 1 


GrermMaNny—Norway. Prize court sitting at Hamburg decided a “‘state of war still 
exists’”’ between the two countries. N. Y. Times, Oct. 26, 1941, p. 6. 


Canapa—UnItTep States. Exchanged notes at Washington regarding temporary 
diversion of water for power purposes at Niagara Falls. Texts: Cong. Record 
(daily), Nov. 24, 1941, pp. 9282-9283. 
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27 Croatia—ITaty. Signed treaty at Zagreb fixing the borders between Croatia and 
Montenegro. N. Y. Times, Oct. 28, 1941, p. 9. 


27-November 5 INTERNATIONAL LABOR ORGANIZATION. 160 delegates from 33 nations 
met in New York. WN. Y. Times, Oct. 28, 1941, p.1. U.S. delegation: D. S. B., 
Oct. 25, 1941, pp. 333-334. On Nov. 4 Czechoslovakia, Yugoslavia, Poland and 
Greece signed a pact for post-war economic unity. N. Y. Times, Nov. 5, 1941, 
p. 46. 


30/November 4 Soviet Russta—Unirep States. Paraphrases of texts of letters from 
President Roosevelt and Joseph Stalin regarding a lease-lend credit to Russia of 
one billion dollars: N. Y. Times, Nov. 7, 1941, pp. 1, 18; D. S. B., Nov. 8, 1941, 
pp. 365-366. 

31 FRENCH RECOGNITION. Free French headquarters in London announced recognition 
of the constitution of the Free French National Committee had been granted by 
Belgian, Polish and Czechoslovak Governments. London Times, Nov. 1, 1941, 
p. 3. 

31 GreEcE—Soviet Russia. Greek Minister presented letters of credence at Kuiby- 
shev, following severance of relations June 3 last. N. Y. Times, Nov. 3, 1941, 
p. 7. 

31 JapaNn—Soviet Russia. Soviet Russian Government announced signature of a 
protocol fixing the frontier between Outer Mongolia and Manchukuo in the Lake 
Buirnor region. N. Y. Times, Nov. 3, 1941, p. 6. 


November, 1941 
1/8 GermMaNy—UNITEp States. German statement formally declared the United 
States attacked Germany in incidents involving the United States destroyers Greer 
and Kearney. N.Y. Times, Nov. 2,1941,p.1. Text of statement: p.13. Hitler, 
on Nov. 8, ordered German navy to fire on United States ships only after being 
attacked. N. Y. Times, Nov. 9, 1941, p. 1. 
2 NATIONAL INDIAN INstiTUTE. Established by Executive Order, to be affiliated with 
the Inter-American Indian Institute created by the Inter-American agreement of 
Nov. 29, 1940. N. Y. Times, Nov. 3, 1941, p. 3. 


3-12 FintaAnp—Unitep States. Secretary Hull stated the United States had asked 
Finland to end its war with Russia and to consider the Soviet peace offer of last 
August. N. Y. Times, Nov. 4, 1941, p. 1. On Nov. 7 the State Department 
published a memorandum on conversations with the Finnish Minister on the Rus- 
sian offer. Text: D. S. B., Nov. 8, 1941, pp. 362-363; N. Y. Times, Nov. 8, 1941, 
p. 4. Finnish note of Nov. 12 rejected United States warning. N. Y. Times, 
Nov. 12, 1941, p. 1. Excerpts: Nov. 18, 1941, p. 2. 


6 JAPAN—PANAMA. Panama banned all Japanese commercial establishments. N. Y. 
Times, Nov. 7, 1941, p. 2. 

7 Cuspa—UntrTep States. Signed lease-lend agreement at Washington. N.Y. Times, 
Nov. 8, 1941, p. 3. 

7/13  Unrrep Srates Neutrauity. Congress voted to amend the Neutrality Act of 
1939 to permit arming of merchant ships and passage of United States ships and 
citizens through combat zones. N. Y. Times, Nov. 8 and 14, 1941, pp. 1 and 1. 
Text of Act, this JouRNAL, Supp., p. 56. 


13 ARGENTINA—CuBA. Exchanged ratifications at Havana of the commercial treaty, 
signed Dec. 20, 1940. N.Y. Times, Nov. 14, 1941, p.9. Text of treaty and proto- 
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col: Revista Argentina de Derecho Internacional (Buenos Aires), April/June, 1941, 
pp. 132-136. 


14 JAPAN—PeERv. Japanese Foreign Office announced that the Peruvian Government 
had agreed to pay an indemnity of 1,400,000 soles for damage caused in an anti- 
Japanese outbreak in Lima in May 1940. WN. Y. Times, Nov. 15, 1941, p. 7. 


14 Surprrna. Inter-American Financial and Economic Advisory Committee recom- 
mended the formation of a special commission to draw up plans for the efficient 
use between the Americas, of all available merchant vessels, including foreign- 
flag ships tied up in American ports. Text of resolution: D. S. B., Nov. 22, 1941, 
pp. 403-405. 


14 Travet Reeuuations. President Roosevelt proclaimed regulations for persons enter- 
ing and leaving the United States, including the Panama Canal Zone, Common- 
wealth of the Philippines, and all territory and waters continental or insular, sub- 
ject to United States jurisdiction. Text of proclamation: D. S. B., Nov. 15, 1941, 
pp. 381-383. 

INTERNATIONAL CONVENTIONS 


EUROPEAN COLONIES AND POSSESSIONS IN THE WESTERN HEMISPHERE. Havana, July 30, 

1940. 

Approval: Colombia. Aug. 30, 1941. D.S. B., Oct. 4, 1941, p. 253. 

Ratification (with reservations): Argentina. Aug. 22, 1941. D.S. B., Oct. 18, 1941, p. 
303. 

Ratifications deposited: 
El Salvador. July 9, 1941. D.S. B., Oct. 25, 1941, p. 335. 
Venezuela. Oct. 22, 1941. D.S. B., Nov. 8, 1941, p. 373. 


Four Seats. Washington, July 7, 1911. 
Abrogation effective: Japan. Oct. 23, 1941. N.Y. Times, Oct. 25, 1941, p. 5. 
Termination: Oct. 23, 1941. D.S. B., Oct. 25, 1941, p. 336. 


GENEVA ConvVENTION. Aug. 22, 1864. Revisions, July 6, 1906. 
Adhesion: Argentina. Apr. 14,1941. Revista Argentina de Derecho Internacional (Buenos 
Aires), Apr./June, 1941, p. 130. 


INTER-AMERICAN CoFFEE MARKETING AGREEMENT. Protocol, Washington, April 15, 1941. 
Signature: Venezuela. Aug. 14, 1941. D.S. B., Sept. 27, 1941, p. 239. 


INTER-AMERICAN INDIAN INstTITUTE. Mexico City, Nov. 29, 1940. 
Adhesion: Paraguay. D.S. B., Oct. 11, 1941, p. 285. 
Ratification: Ecuador. Oct. 8, 1941. D.S. B., Nov. 8, 1941, p. 373. 


InTER-AMERICAN RADIO COMMUNICATIONS ARRANGEMENT. Havana, Dec. 13, 1937. 
Ratification deposited: Dominican Republic. Nov. 5, 1941. D.S. B., Nov. 22, 1941, p. 
422. 


LETTERS, ETC., OF DECLARED VALUE. Buenos Aires, May 23, 1939. 
Adhesion: Slovakia. D.S. B., Oct. 11, 1941, p. 287. 


Nort AMERICAN REGIONAL BroapcasTING. Havana, Dec. 13, 1937. 
Ratification deposited: Dominican Republic. Nov. 5, 1941. D.S. B., Nov. 8, 1941, p. 
373. 


Parcet Post. Buenos Aires, May 23, 1939. 
Adhesion: Slovakia. D.S. B., Oct. 11, 1941, p. 287. 


Postat Cuecxs. Buenos Aires, May 23, 1939. 
Adhesion: Slovakia. D. S. B., Oct. 11, 1941, p. 287. 
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PostaL SUBSCRIPTIONS TO NEwsPaPEeRS. Buenos Aires, May 23, 1939. 
Adhesion: Slovakia. D.S. B., Oct. 11, 1941, p. 287. 


Powers oF ATTORNEY. Protocol, Washington, Feb. 17, 1940. 
Signature (ad referendum): United States. Oct. 3, 1941. D.S. B., Oct. 11, 1941, p. 285. 
Ratification: Venezuela. Nov. 3, 1941. D.S. B., Nov. 22, 1941, p. 421. 


PRISONERS OF War. Geneva, July 27, 1929. 
Adhesion: Argentina. April 4, 1941. Revista Argentina de Derecho Internacional (Buenos 
Aires), Apr./June, 1941, p. 129. 


Rap1o CoMMUNICATIONS REGULATIONS AND Protocou. Revision, Cairo, April 8, 1938. 
Approval: Brazil. D.S. B., Sept. 27, 1941, p. 240. 
Ratification: Colombia. July 10, 1941. D.S. B., Sept. 20, 1941, p. 227. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Adhesion: Croatia. D.S. B., Sept. 13, 1941, p. 215. 
Ratification deposited: Portugal and colonies. July 3, 1941. D.S. B., Sept. 13, 1941, p. 
215. 


WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Ratification: Venezuela. Nov. 3, 1941. D.S. B., Nov. 22, 1941, p. 421. 


Dorotuy R. Dart 


UNITED STATES CIRCUIT COURT OF APPEALS 
SECOND CIRCUIT 
SULLIVAN v. STATE OF Sao Pavto * 
SaME v. STATE OF Rio GRANDE DO SuL 


(Appeal from the District Court of the United States for the Eastern District 
of New York) 


August 4, 1941 


Actions to recover payment of principal and interest on bonds issued by defendants. 

Courts will accept as conclusive Executive pronouncements on whatever might be con- 
sidered a “political” as opposed to a “judicial” question; but the adjudication of present 
rights of property within a court’s jurisdiction is a purely judicial function which no execu- 
tive department of the government is constitutionally or practically equipped to discharge, 
— in so far as such rights depend on the settlement of ‘‘political’’ questions. 

en the Executive communicates to the court its acceptance of a foreign government’s 
claim to immunity from suit, the court will accept the recitals of fact made by the repre- 
sentative of the foreign government, but must inquire whether the conclusion of immunity 
drawn by the Executive from these facts is of the kind which the court should and must 
accept as final. 

In this case the Ambassador’s note admitted that the funds belong to the defendant 
states and the Brazilian Federal Government’s interest therein was predicated upon a plan 
for the conservation of foreign exchange which might be extended to a claim of interest in 
any foreign exchange assets possessed by any Brazilian citizen and thus render all Brazilian 
citizens as well as states cae gaa | immune to suit except in Brazilian courts. Decision 
cannot be founded upon such a radical extension of sovereign immunity. 

The Brazilian Ambassador has presented facts, accepted by the State Department as 
true, which establish that the Brazilian states occupy in the Brazilian Union a status com- 
parable to that of our own states in the American Union. It is well settled that the latter 
are immune from suit on general principles of international law in cases not covered by the 
1ith Amendment. It seems clear that the law should accord the immunity which we claim 
for our own states to foreign states whose constitutional position is the same. We therefore 
affirm the dismissal of the complaints and the vacation of the attachments. 


CuarK, Circuit Judge. 

Defendants are constituent states of the United States of Brazil. These 
actions against them, in respect of principal and interest alleged to be due on 
certain of defendants’ bonds, were begun in the New York Supreme Court 
by attachment of New York bank accounts of defendants and service by 
publication. After both actions had been removed to the federal court, 
defendants appeared specially to move dismissal of the actions and vacation 
of the attachments on the ground of their sovereign immunity to suit. 

While these motions were pending, the United States Attorney for the 
Eastern District of New York submitted to the court on the request of the 
Secretary of State a note from the Brazilian Ambassador asserting defend- 
ants’ immunity to suit, and asserting further that the interest in the funds 
of the federal government of Brazil was such as to render them immune to 
attachment. Attached to the note were copies of certain Brazilian decrees, 
by which the Brazilian federal government’s interest was allegedly estab- 


* 122 Federal Reporter (Second Series), 355. 
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lished. The communication from the United States Attorney expressly 
disavowed any intention to appear in the suit on behalf of Brazil, the de- 
fendants, or the United States, and nowhere vouched for the validity of the 
claims. 

Shortly thereafter the court addressed to the Secretary of State a letter 
asking whether the State Department had “recognized and allowed” the 
claims of immunity within the meaning of those words as used in Compafiia 
Espajiola v. The Navemar, 303 U. S. 68, 74, 58 S. Ct. 432, 82 L. Ed. 667. 
In answer to this it was informed that the 


“Department . . . had no doubt as to the accuracy of the statements” 
in the Brazilian Ambassador’s note ‘‘as to the status of the Brazilian 
States” and likewise as to ‘“‘the ownership and disposition of the funds 
in question,”’ but that “it is the practice of the Department to leave 
such questions [of granting or withholding immunity] for determina- 
tion by the courts, applying the principles of international law to the 
facts and circumstances of the particular cases.”’ ! 


In a second letter the court pressed for a categorical answer to the question 
whether or not the claims had been ‘“‘recognized and allowed,’ and received 
an answer in the following terms: 


The Department’s earlier statements on this subject were not 
intended to indicate that it had “‘recognized and allowed”’ the claim of 
immunity as a conclusion of law, but rather were intended, as indicated, 
to show that the Department felt that a prima facie case had been made 
out by the Government of Brazil, which justified the Department in 
having the statements presented to the court for its consideration. 
The Department’s action necessarily implied an acceptance, as true, of 
the statements of fact made by the Brazilian Government. It was 
felt, however, that the ultimate decision of the question of immunity, 
in view of the political status of the States of Rio Grande do Sul and 
Sao Paulo, and of the relationship of the Brazilian Government to the 
funds in question, should be left to the court. The action taken by the 
Department in these cases was similar to that taken in other cases 
where the Department felt that there was merit to the contention of 
the foreign government but did not undertake to pass upon such con- 
tention as a conclusion of law. I may state, however, that, aside from 
the question of the political status of the two defendant States, it is 
the view of the Department that the interest of the Government of 
Brazil in the funds, as explained in the Brazilian Ambassador’s note of 
July 11, 1940, is of such character as to entitle them to immunity from 
attachment by private litigants. 


On the basis of these representations, and without any hearing on either 
the nature of Brazil’s interest in the funds or the status of the defendants, 
the complaints were dismissed and the attachments vacated. 

The parties are in serious dispute as to the significance to be attributed to 


1 This letter and the later letter are both quoted in full in the report of the opinion below. 
D.C.E.D.N.Y., 36 F. Supp. 503, at pages 504, 505. 
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the actions of the State Department and the District Attorney. Were 
these officials acting merely as the automatic conduit of the Brazilian Am- 
bassador’s claim, or did they also place upon it the stamp of indorsement of 
the Department? Evidently some favorable implication must be drawn, 
for sometimes the Department has declined to act at all, as in Compafiia 
Espafiola v. The Navemar, supra, and Molina v. Comision Reguladora, 91 
N.J.L. 382, 103 A. 397, and has even positively expressed itself as opposed 
to a claim of immunity. The Pesaro, D.C.S.D.N.Y., 277 F. 473. It is said 
that in only two instances, one involving the arrest of a foreign warship, 
The Schooner Exchange v. M’Faddon, 7 Cranch 116, 11 U.S. 116, 3 L. Ed. 
287, and the other a suit directly against a foreign sovereign, Hassard v. 
United States of Mexico, 173 N. Y. 645, 66 N. E. 1110, has the Executive 
ever actually appeared in a suit to move dismissal on these grounds. Dedk, 
The Plea of Sovereign Immunity, 40 Col. L. Rev. 453, 461. Whether or not 
it does so is not necessarily a test of its attitude toward the validity of a 
claim, or its ‘‘recognition and allowance”’ thereof within the sense of Com- 
pafiia Espafiola v. The Navemar, supra. Cf. The Attualita, 4 Cir., 238 
F. 909; Puente v. Spanish National State, 2 Cir., 116 F. 2d 43. 

That test should naturally be supplied by the Executive’s representations, 
not the technical nature of its appearance. Here the Executive chose to 
transmit the claim, which act alone has been held to be an implied recogni- 
tion. Miller v. Ferrocarrill del Pacifico de Nicaragua, Me., 18 A. 2d 688. 
Contra: Lamont v. Travelers Ins. Co., 281 N. Y. 362, 24 N. E. 2d 81; Hannes 
v. Kingdom of Roumania Monopolies Institute, 260 App. Div. 189, 20 N. Y. 
S. 2d 825. And when pressed, it did much more. It not only vouched 
for the accuracy of the statements of fact made by the Brazilian Ambassador, 
but also declared it to be “‘the view of the Department that the interest of 
the Government of Brazil in the funds, as explained in the Brazilian Am- 
bassador’s note of July 11, 1940, is of such character as to entitle them to 
immunity from attachment by private litigants.’”’ This appears to be a 
clear recognition of the claim of the Brazilian federal government so far as 
the Department is concerned, and the latter’s refusal to recognize it ‘‘as a 
conclusion of law’’ can hardly be more than modest concern not to usurp 
the constitutional function of the courts. 

We have no hesitation, therefore, in accepting these communications 
as the official representation of Executive acceptance of the Ambassador’s 
claims. And therefore we accept for the purposes of decision herein the 
recitals of fact made by the Ambassador. Compare Banco de Espafia v. 
Federal Reserve Bank, 2 Cir., 114 F. 2d 488, 443. Next we must inquire 
whether the conclusion of immunity drawn by the Department from these 
facts is of the kind which the courts should and must accept as final. 

Courts will undoubtedly accept as conclusive Executive pronouncements 
on whatever might be considered a “political,” as opposed to a “judicial,” 
question, Doe ex dem. Clark v. Braden, 16 How. 635, 57 U. S. 635, 14 L. Ed. 
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1090, including the question whether one is a sovereign, Oetjen v. Central 
Leather Co., 246 U. S. 297, 38 8S. Ct. 309, 62 L. Ed. 726; Duff Development 
Co. v. Kelantan Government, [1924] A. C. 797, and the question whether 
one is a sovereign’s privileged diplomatic representative. United States v. 
Ortega, C.C.E.D. Pa., Fed. Cas. No. 15,971; Engelke v. Musmann, [1928] 
A. C. 433; see Ex parte Baiz, 135 U. S. 403, 10 S. Ct. 854, 34 L. Ed. 222. 
Such questions as these must have been within the contemplation of the 
court in the Navemar case, when it said (303 U. S. page 74, 58 S. Ct. page 
434, 82 L. Ed. 667): ‘If the claim is recognized and allowed by the Executive 
Branch of the government, it is then the duty of the courts to release the 
vessel upon appropriate suggestion by the Attorney General of the United 
States, or other officer acting under his direction.”” See Dedk, supra, 40 
Col. L. Rev. at page 462. For Executive action in respect to such questions, 
if not actually determinative of them, is at least the best evidence which it is 
possible to adduce. United States v. Liddle, C.C.E.D. Pa., Fed. Cas. No. 
15,598. 

The adjudication of present rights to property within a court’s jurisdic- 
tion is, however, a purely judicial function, which no Executive department 
of the government is constitutionally or practically equipped to discharge. 
Banco de Espafia v. Federal Reserve Bank, supra. Every court has the gen- 
eral power to pass on questions affecting its own jurisdiction, Stoll v. Gottlieb, 
305 U.S. 165, 59S. Ct. 134, 83 L. Ed. 104; and where that jurisdiction is 
in rem or quasi in rem, as based upon property in its control, no Executive 
action can deprive the court of jurisdiction—or even constitute evidence of 
rights in the property—except in so far as such rights depend on the settle- 
ment of “‘political’’ questions, as on issues of sovereignty of a party or his 
assignor. United States v. Bank of New York & Trust Co., 296 U. S. 463, 
56 S. Ct. 343, 80 L. Ed. 331; Berizzi Bros. Co. v. 8. S. Pesaro, 271 U. S. 562, 
46 S. Ct. 611, 70 L. Ed. 1088.2 See United States v. Belmont, 301 U. S. 
324, 57 S. Ct. 758, 81 L. Ed. 1134. 

So far, therefore, as decision turns upon the immunity of defendants’ New 
York funds to attachment by reason of Brazil’s alleged interest, it must rest 
upon what the court finds to be Brazil’s actual interest. The Ambassador’s 
note admitted that the funds belonged to the defendant states, in whose 
names they stood. His claim of a federal ‘‘interest”’ therein was predicated 
on the so-called ‘‘Arunha Plan” for the partial disposal to the states of 
available foreign exchange with which to meet their defaulted foreign obliga- 
tions. The promulgation of this plan, February 5, 1934, followed an earlier 


?Immunity from arrest was extended to a ship owned and possessed by the Italian 
Government, but operated in the carriage of merchandise for hire, although the State 
Department had expressed to the district court, during the course of the proceedings, its 
“‘view’’ that such vessels should not be entitled to immunity. See The Pesaro, supra, 277 
F. at page 479. The Supreme Court decided the question without reference to the State 
Department. 
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prohibition on the sale of foreign exchange except as authorized by decree or 
by a named committee. Neither the prohibition nor the plan requisitioned 
existing or future foreign exchange assets. On the contrary, the plan pro- 
vided that the obligations so met were to remain the obligations of the re- 
spective states, to which foreign exchange would be supplied by the Bank 
of Brazil under stated quota provisions. Nowhere does the interest of the 
federal government appear to be anything more than the interest of a govern- 
ment in the conservation of a rationed commodity. Indeed, the federal 
government of Brazil might as rightfully claim an interest in any foreign 
exchange assets possessed by any Brazilian citizen, regardless of where held, 
as it does to the funds here in issue, and render all Brazilian citizens, as well 
as Brazilian states, completely immune to suit except in Brazilian courts. 
So, incidentally, might Germany and Italy, which have comparable systems 
for the rationing of available foreign exchange. 

This, therefore, is a claim for a rather radical extension of sovereign im- 
munity, one for which direct precedent appears to be lacking. In The 
Attualita, supra, the vessel sought to be released had been ‘‘requisitioned”’ 
by the Italian Government, and was admittedly being used in its service. 
Nevertheless, immunity was denied because the vessel had not actually been 
confiscated or removed from the possession of its private owner. See, also, 
Ex parte Muir, 254 U.S. 522, 41 S. Ct. 185, 65 L. Ed. 383. We are not con- 
tent to rest decision upon this claim. 

We believe, however, that the defendant states should be accorded sover- 
eign immunity in their own right. The representation of the Brazilian Am- 
bassador to the State Department has presented facts, accepted by the latter 
as true, which establish that the Brazilian states occupy in the Brazilian 
union a status comparable to that of our own states in the American union. 
It is well settled that the latter are immune from suit on general principles 
of international law in cases not covered by the Eleventh Amendment. 
Monaco v. Mississippi, 292 U. S. 313, 54 S. Ct. 745, 78 L. Ed. 1282. That 
they have sacrificed control over foreign affairs does not deprive them of 
this status, Duff Development Co. v. Kelantan Government, supra; nor 
does the failure of our own government to maintain diplomatic relations 
with them. Jn re Patterson-MacDonald Shipbldg. Co., 9 Cir., 293 F. 192, 
certiorari denied 264 U. S. 582, 44 S. Ct. 331, 68 L. Ed. 860; Wulfsohn v. 
Russian Socialist Federated Soviet Republic, 234 N. Y. 372, 1388 N. E. 
24. 

As was said in Kawananakoa v. Polyblank, 205 U. S. 349, 353, 27 S. Ct. 
526, 527, 51 L. Ed. 834, which recognized the immunity to suit of the terri- 
tory of Hawaii, although the territory derived all its powers by delegation 
from the United States Congress: “‘. . . the doctrine [of sovereign immunity] 
is not confined to powers that are sovereign in the full sense of juridical 
theory, but naturally is extended to those that, in actual administration, 
originate and change at their will the law of contract and property, from 
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” 


which persons within the jurisdiction derive their rights.’”’ See, also, Smith 
v. Weguelin, L. R. 8 Eq. 192, 212-214, 1869. 

In the sense so defined, the defendant states are admittedly sovereign, and 
should therefore possess the immunity which is conceded to a friendly for- 
eign sovereign. Puente v. Spanish National State, supra. Several conti- 
nental authorities supporting suability of a constituent state of a federation 
have been pressed upon us, but the general law appears unsettled, Harvard 
Research in Int. Law, Competency of Courts in Regard to Foreign States, 
1932, 479-488, with England recognizing immunity under comparable condi- 
tions. Duff Development Co. v. Kelantan Government, supra, [1924] 
A. C. at page 814; Smith v. Weguelin, supra, L. R. 8 Eq. at pages 198, 212- 
214. Compare State of Yucatan v. Argumedo, 92 Misc. 547, 157 N.Y.S. 
219. It seems clear to us that the law should accord the immunity which 
we claim for our own states (Monaco v. Mississippi, supra) to foreign states 
whose constitutional position is the same; and therefore we affirm the dis- 
missal of the complaints and the vacation of the attachments. 

Since the above opinion has failed to win the approval of my brother who 
desires to rest on another theory, perhaps I should say a word about the 
latter in view of its importance. Suability of foreign governments is indeed 
a delicate issue where the Department of State refrains from making the 
question a political one—whether from design or by masking its real views 
in the polite language of diplomacy. Angell, Sovereign Immunity—The 
Modern Trend, 35 Yale L. J. 150, 168. Recent vigorous comment accuses 
our courts of going beyond those of other nations in denying remedies against 
defaulting countries on worthy claims of our own citizens. 50 Yale L. J. 
1088; cf. Brinton, Suits against Foreign States, 25 Am. J. Int. L. 50. But 
the theory here announced seems to me a step beyond any immunity yet 
granted, for it immunizes property in this country from attachment for a 
debt due here merely on the assertion of a foreign sovereign, not of title or a 
recognized property interest, but of a plan for rationing foreign exchange. 
No claim of federal ownership of the funds is even asserted; and the State 
Department vouches only for the facts of the plan, for such effect as our 
courts may think they have, while it carefully refrains from suggesting any 
political connotations or denotations from such judicial adjudication. This 
leaves it purely a local property, not a political, issue, of the kind we have 
said the courts must adjudicate. Banco de Espafia v. Federal Reserve 
Bank, supra, 114 F. 2d at page 442. And the rationale commits us to recog- 
nize such a scheme as applied as well to the property of private citizens of 
the foreign government, once the latter makes general claim to an interest 
in rationing the payment of their debts; our State Department can hardly 
refrain from vouching for the existence of the scheme (when it does exist) 
without being manifestly unfriendly. Such an invitation to foreign govern- 
ments to immunize and sequester funds of their nationals in this country I 
do not believe they will be slow in accepting. 

On the other hand, immunity of public states when, and only when, they 
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are like our own states, as vouched for by the State Department, seems to 
me not only natural and limited and reasonable, but also a privilege we would 
find ourselves hard put to find reasons to deny without unfriendly implica- 
tions in our denial. For we assert such immunity for our states, Monaco »v. 
Mississippi, supra, and for the territory of Hawaii, Kawananakoa v. Poly- 
blank, supra; and the doctrine seems already recognized, not only by the 
English cases cited supra, but by our own courts as to Australia, In re Pat- 
terson-MacDonald Shipbldg. Co., supra, and political subdivisions of 
Portugal, De Simone v. Transportes Maritimos do Estado, 199 App. Div. 
602, 191 N.Y.S. 864, and in according the right to sue to Yucatan, State 
of Yucatan v. Argumedo, swpra—though not immunity to a Yucatan hemp 
corporation. Molina v. Comision Reguladora del Mercado de Henequen, 
91 N.J.L. 382, 103 A. 397. The privilege thus would not be open to all 
foreign political subdivisions, only to those of the kind for which our law 
itself demands immunity. Compare 26 Corn. L. Q. 727, 729. 
Affirmed. 


L. Hanp, Circuit Judge (concurring). 

The facts on which the jurisdiction of the district court can rest are un- 
doubted; it had a res within its control, and the statute gave it substantive 
jurisdiction over the controversy. When I say it had a res within its control, 
I mean that it could direct the obligor to pay the deposit to the plaintiff, and 
that its order would be recognized everywhere as a valid discharge. Again, 
it had substantive jurisdiction over the controversy, because it had unques- 
tioned power to decide the case; for example, if the defendant had appeared. 
There was therefore no lack of jurisdiction, but there was a grave question 
whether the court should exercise it. When a court seizes property from 
the actual possession of a foreign state with which we are in amity and that 
state intervenes in due form to assert a claim to it, the court will desist even 
though our Department of State does nothing. The Pesaro, 255 U. 8S. 216, 
41 S. Ct. 308, 65 L. Ed. 592; Ex parte Muir, 254 U. 8S. 522, 41 S. Ct. 185, 
65 L. Ed. 383; The Pesaro, 271 U. S. 562, 46 S. Ct. 611, 70 L. Ed. 1088; 
The Navemar, 303 U. S. 68, 58 S. Ct. 432, 82 L. Ed. 667; The Carlo Poma, 
2 Cir., 259 F. 369. When, however, the foreign state is not in possession of 
the property seized, it cannot secure a dismissal merely by showing that it 
has an interest in preventing the seizure. The Navemar, supra, 303 U. 8S. 
68, 58 S. Ct. 432, 82 L. Ed. 667; The Attualita, 4 Cir., 238 F. 909. I can 
think of no rationale which will reconcile these doctrines except that the 
violation of a foreign state’s possession is so grave an indignity as ipso facto 
to embarrass the relations between that state and the state of the forum; 
it is better that the wrongs of the court’s nationals should be left to negotia- 
tion between the Powers. Obviously that does not apply to all suits which 
in any degree affect the interests of a foreign state; those interests may be 
trivial, the foreign office of the state of the forum may prefer incurring the 
slight friction which the prosecution of the suit may arouse to depriving its 
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nationals of their normal redress and to settling the controversy by negotia- 
tion. The question is certainly not for the foreign state’s sole decision; it 
must rest with the foreign office of the state of the forum. 

In the case at bar it was necessary to the success of the plan of putting the 
national Brazilian credit upon a firm basis that the credit of the federate 
states should be included; our Department of State by vouching for the 
“statements of fact’’ in the ambassador’s protest has made this datum. 
Moreover, it needs no argument to prove that the plan cannot succeed if 
Brazilian credits are open to attachment by our nationals. That alone 
would not have been enough; the district court had to have the added assur- 
ance of our Department of State that the suit would, or might, prejudice 
the relations between Brazil and ourselves; and, although the language was 
very guarded, I think its import went so far. The mere fact that the De- 
partment saw fit to transmit the protest at all was evidence that it regarded 
the issue as substantial; it might well, as in the case of The Navemar, supra, 
303 U.S. 68, 58 S. Ct. 432, 82 L. Ed. 667, have left the ambassador to inter- 
vene personally. The language chosen, especially in the letter of November 
22, 1940, bears out this inference. Not only had the Department earlier 
vouched for the truth of the ‘‘statements of fact” in the protest, as I have 
said, but in that letter it declared that ‘“‘a prima facie case had been made” 
for immunity, and that ‘‘the interest of the Government of Brazil . . . is of 
such a character as to entitle” the funds to “immunity.” I cannot read 
this otherwise than that the Department thought the issue important 
enough for the district court not to proceed. 

I prefer this ground for affirmance to holding without more that each of 
the federated states of Brazil is immune from suit. Possibly that is true, 
for those states do indeed have large governmental powers; but so have many 
cities, and I should hesitate to hold that every political division was immune 
which exercised substantial governmental powers. It does not seem to me 
desirable, or indeed practicable, in every case to examine the municipal law 
of a foreign state in order to see how far the functions of one of its political 
divisions justify giving it immunity; nor indeed do I know any measure by 
which to judge that issue. Certainly, if the answer depends upon how far 
the suit will affect foreign relations, only our foreign office ought to decide 
it. If that office does not think that the foreign state’s protest deserves 
transmission to its own court, I would not go at all into the question of the 
“sovereignty” of the political division of the foreign state. I know of no 
decision to the contrary unless it be Jn re Patterson-MacDonald Shipbuild- 
ing Co., 9 Cir., 293 F. 192, where before the Statute of Westminster the 
Commonwealth of Australia was a party to a bankruptcy proceeding; and 
there the court really begged the question by treating Australia as an inde- 
pendent state. All the other decisions cited in the majority opinion do not, 
I believe, touch the point. On the other hand, there are several decisions in 
French and Belgian courts which have entertained suits against the political 
divisions of a federation. 
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The Law Relating to Trading with the Enemy. By Arno Blum and Max 
Rosenbaum, with collaboration of Herbert S. Baron. London: Solicitors’ 
Law Stationery Society, 1940. pp. xx, 196. Index. 15s. 


This treatise is based largely on the British Trading with the Enemy Act 
of 1939, with references to decided cases and other wartime acts and regula- 
tions. As decisions under this Act are few, references are made to decisions 
under the similar laws of the last World War where the wording is similar 
or identical. The headnote contains an extract from the famous decision of 
Lord Stowell in The Hoop (1799), 1 Roscoe 105, laying down the broad prin- 
ciple that intercourse with the enemy, except upon permission of the state, 
is prohibited. The text closely follows the Act, but under more convenient 
headings and arrangement, such as definitions, prohibitions, specific trans- 
actions, custodian of enemy property, control and penalties, enemy parties 
to civil proceedings. 

In Part I there is a long discussion as to the persons or bodies of persons who 
are classed as ‘“‘enemies”’ either by the Act or by common law. Generally 
speaking, they include any state or sovereign at war or any individual or 
body of individuals residing in or trading in enemy territory, or any person 
acting on behalf of these. A distinction is made between enemies and enemy 
subjects. Enemy territory is defined as the area which is under the sover- 
eignty of or in the occupation of a Power at war with His Majesty. Enemy 
currency, enemy property and prohibited goods are also defined. 

In Part II prohibitions are discussed in general and with reference to 
particular instances of illicit trading, such as supply of goods to and receipt 
of goods from an enemy, payments to or for the benefit of an enemy and 
performing any obligation to or on behalf of an enemy. Restrictions on 
specific transactions are covered in Part III, which treats of contracts with 
the enemy, transfers of negotiable instruments and choses in action, con- 
version, transfer and allotment of securities, patents, trade-marks and copy- 
rights, and consignments from enemies. Contracts with the enemy are dis- 
cussed according to the common law and the Trading with the Enemy Act. 
The Act prohibits, generally speaking, any commercial, financial or other 
intercourse or dealing with an enemy unless licensed or unless the inter- 
course consists only of the receipt of payment from an enemy for an obliga- 
tion performed before the war. The issuance of patents and the like may 
be postponed, the publication may be prohibited or restricted, and the 
disclosure of information regarding them may be demanded. Pre-war 
patents and the like are not generally invalidated by the war, but may be 
vested in the Custodian and used. By Orders in Council, all goods of 
enemy origin and ownership which are carried on the high seas are declared 
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to be contraband and liable to seizure, with certain exceptions and under 
certain conditions, which are discussed. 

Of considerable interest is the section on The Custodian of Enemy Prop- 
erty (Part IV), which reinstates a good many of the requirements of the 
last war. ‘‘At common law the Crown may, during the war, lay hands on 
and confiscate debts due and goods belonging to enemies.”’ The Crown may 
still exercise these rights, but ordinarily it will resort to the machinery laid 
down by the Trading with the Enemy Act. “Its provisions . . . have been 
enacted for the purpose of preventing the payment of money to enemies 
and of preserving enemy property in contemplation of arrangements to be 
made at the conclusion of peace.” Similar provisions were made during the 
last war. Consequently, the Act provides for the appointment of custodians 
by the Board of Trade, with powers, rights and duties to take over, handle, 
sell and retain all kinds of enemy property and to require the filing of returns 
as to the existence and kinds of such property. Any money which would, 
but for the existence of the war, be payable to or for the benefit of an enemy, 
must be paid to the custodian, and other property may be taken under 
control by means of vesting orders. 

Besides restrictions on the purchase and export of foreign currency and 
securities, special measures of control may be adopted with a view to securing 
compliance with the prohibitions against trade with an enemy, such as in- 
spection, supervision, control of businesses, search and arrest, and control 
over goods, to be undertaken by the Board of Trade (Part V). As to enemy 
parties to civil proceedings (Part VI), ‘‘at common law and under the Trad- 
ing with the Enemy Act all the enemy’s rights are either extinguished or 
suspended.” Accordingly, an enemy, during the war, has no cause of action 
at all. But it seems that enemy subjects (as distinguished from an 
“enemy”’), whether interned or not, are not debarred from suing, under 
decisions of the last war. On the other hand, an enemy can be sued as a 
defendant without restrictions if he can be served. 

The Act repeals the Trading with the Enemy Act of 1914 and all amend- 
ments thereto, except a part of the Export Prohibition Act, 1916. The 
appendices contain the Trading with the Enemy Act, 1939, the Import and 
Export Customs Powers Act, 1939, The Patents, etc. Act, 1939, and certain 
Orders thereunder. L. H. Woo.sry 


Le droit de la neutralité et le probléme des crédits consentis par les neutres aux 
belligérants. By Jean-Flavien Lalive. Zurich: Editions Polygraphiques, 
1941, pp. 238. Index. Fr. 8. 

The Swiss author of this monograph, who has studied in the United 
States, examines the question of the effect of new world conditions on the 
problem of granting credit or loans by neutrals to belligerents. He is of the 
opinion that the classical law of neutrality, as developed down through the 
Hague Conventions, was conditioned on certain economic and social facts 
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especially manifested during the 19th century, namely, a fundamental dis- 
tinction between private property and trade, even in contraband, on the 
one hand, and public property and state activity, on the other; the prevalence 
of short and limited wars which the doctrine of neutrality did much to 
localize; a relatively free economy which permitted private loans but drew 
the line at state loans by neutral countries to belligerent countries. The 
author finds that while the War of 1914-1918 did not materially impair the 
fundamental purpose of neutrality-—to enable countries to remain out of 
war—it did break down the economic privileges of trade and loans and 
created post-war conditions which imperceptibly led in varying degree to 
state intervention in private affairs until now state control of commerce and 
credit prevails in most of the world. This change in economic and social 
facts, he thinks, will produce a profound change in the rights and duties of 
neutrality, although he is not prepared conclusively to state what these 
changes will be. It is very questionable whether sales to dealers in countries 
which in 1915 rationed food (p. 166) made food absolute contraband. 

As opposed to the uniformity of economic systems which facilitated a 
universal law of neutral rights and duties in the 19th century, he now finds 
great experimentation and divergence which are not conducive to a uni- 
versal rule of law. Contrary to a belief expressed by several jurists that 
state control of commerce and credit places greater duties on the neutral 
state to abstain from participation in foreign wars and thus in greater de- 
gree to restrict both commerce and credit—a policy which for other reasons 
was supported by the United States neutrality laws of 1935-1939—Mr. 
Lalive thinks that neutral duties will change so as to permit the neutral 
state without discrimination between the belligerents to finance the export 
at least of foodstuffs and raw materials necessary to keep the neutral 
economy going, and that such commercial assistance will not be regarded as 
a breach of neutral duty. He finds support for this conclusion in the 
Havana Convention of 1928 and in the fact that Switzerland and Denmark 
during the European War of 1914 felt obliged to enter into commercial 
agreements with the respective belligerents. He pays tribute to the great 
services rendered by the United States to the cause of peace and neutrality 
before 1914 and entertains the belief that even after 1914— prior to the Lease- 
Lend Act—American policies might afford a guide to what the world is likely 
todo. He is, however, unduly impressed by the so-called Neutrality Acts 
of 1935-1939 and does not allow enough for the special circumstances which 
gave birth to those statutes. He is impressed by the fact that the Federal 
Reserve Board in 1915 was permitted to discount bills of exchange for 
munitions and is not sure whether this marks a new, privileged relaxation in 
neutral duties or the progressive unneutrality of the United States. 

It is doubtless true that the rules of neutrality culminating in the Hague 
Conventions were conditioned upon a capitalistic system permitting a large 
degree of private enterprise, and that with the approach or advent of state 
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socialism the neutral state must assume ever greater responsibility for all 
internal activity, not merely public but ‘private’ also. He thinks that the 
abuse of contraband and blockade in the War of 1914 may indicate a 
gradual obsolescence of these institutions. He considers the League cam- 
paign against neutrality as tending to produce the very opposite of Utopia. 
Since private neutral loans to belligerent countries are now academic for a 
variety of reasons, his examination of this phenomenon has purely historical 
interest. The credit and loan prohibitions of several American Neutrality 
Acts from 1936 to 1939 became academic not only by the economic facts 
but by the substitution of government credit for private. But government 
credit for military purposes, as Lalive points out, is an act of war and, like 
the amorphous status of non-belligerency, is a step on the road to war. While 
neutrals have not been primarily motivated by a desire to profit from foreign 
wars, as the author assumes in reliance on an aphorism of Jefferson, they 
have been anxious to preserve themselves notwithstanding the holocaust. 
The author, therefore, seeks a new criterion for permitting neutral states to 
retain that status even under state socialism; hence his willingness to allow 
the governmental facilitation of non-military commerce even in time of war. 
The study is very creditable and should be taken into account when the 
post-war world is planned. Epwin BorcHARD 


International Legislation. Edited by Manley O. Hudson. Vol. VII: 1935- 
1937. Washington: Carnegie Endowment for International Peace, 
1941. pp. xlx, 1026. Index. $4.00. 


Judge Hudson, the indefatigable fighter for both international law and 
documentation for the science of international law, gives us the seventh 
volume of his work, International Legislation. It contains 140 numbers and 
104 principal instruments, covering the years 1935 to 1937. In harmony 
with the whole work, only multipartite international instruments of general 
interest, whatever their name, are included. 

The subjects with which these instruments deal are to a great extent non- 
political in nature: communications, radio, transit, labor, cultural relations. 
But the volume contains also highly important documents of far-reaching 
legal and political significance: Roehrich Pact 1935, Statute and Funda- 
mental Law of the Sandjak of Alexandrette, the Montreux Convention 1936 
on the régime of the Straits, London Naval Treaty 1936, and London procés- 
verbal 1936 concerning rules of submarine warfare, the treaties of the Buenos 
Aires Conference 1936, the new Rules of the Permanent Court 1936, Anti- 
Comintern Pact 1937, Nyon-Arrangements 1937, the Montreux Conven- 
tion of 1937 concerning the abolition of capitulations in Egypt, the so-called 
“Saadab-Pact” of 1937. Many of the instruments given are regional in 
character. A few documents are given only in English or only in French; 
a great number are printed in English and French, the Inter-American 
Treaties in English and Spanish. 


BOOK REVIEWS 143 


While many of the instruments are taken from the League of Nations 
Official Journal, many others have been taken from such varied sources as 
the United States Treaty Series, British Parliamentary Papers, Pan Amer- 
ican Conferences, Pan American Union or official publications of single 
states. Of the 104 principal instruments, 80 are reported to have entered 
into force. Whether instruments which have not come into force should 
be included is debatable; this writer is in favor of such inclusion, not only 
because such instruments may yet come into force, but also because they 
are often historically interesting. But, of course, it must always be borne 
in mind that instruments which have not come into force are not law, but 
mere drafts. Such warning is particularly necessary today when some 
writers quote such documents, or even merely private proposals, de lege 
ferenda as positive law. 

Manley O. Hudson’s philosophy in editing this work is not only to make 
such texts conveniently available, but to open the eyes of those, who, just as 
they neglect statutory legislation in the common-law fields in favor of court 
decisions, neglect the immense treaty legislation in favor of customary inter- 
national law. The work shows that, especially in the non-political field, 
there is, notwithstanding the present troubled political status of the world, 
an immense and growing need of international legislation. The work, thus, 
also disproves the pessimistic but superficial statements of many that ‘‘there 
is no such thing as international law.” 

Hudson has done more than to collect and edit these instruments. Very 
considerable work has been put into the important data of ratifications which 
are often very difficult of access. Of particular importance is the Editor’s 
note, preceding each document, giving the history, prior and parallel efforts, 
as well as the valuable bibliography to each instrument. It is hardly neces- 
sary to say that the indices are very full and highly elaborate. 

Hudson’s work, very valuable in itself, has today an enhanced value. 
For the important League of Nations Treaty Series has, at least for the time 
being, come to an end; Marten’s Nouveau Recueil Général des Traités is 
greatly slowed down. With the situation in Europe being what it is, such 
work can today be successfully carried out only in the United States of 
America. JoseF L. Kunz 


The International Labour Code, 1939. A systematic arrangement of the 
conventions and recommendations adopted by the International Labour 
Conference 1919-1939, with appendices embodying other standards of 
social policy. Framed by the International Labour Organisation 1919- 
1939. Montreal: International Labour Office, 1941. pp. xvi, 920. 
Indices. 


The cessation of treaty-making by the I. L. O. at the moment—let us hope 
it may not be for too many years—has afforded the opportunity for issuing 
this volume at this time. Twenty years of activity on the part of the Inter- 
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national Labor Organization as a treaty-making body were abruptly halted 
in 1939 with the second outbreak of world war. Conventions, reeommenda- 
tions, resolutions and model regulations of increasing complexity, complete- 
ness and prolixity had flowed forth in an ever enlarging volume. Suddenly 
the stream congealed, and like some vast glacial deposit lay before the inves- 
tigators for examination and inventory. What the International Labor 
Office from its temporary headquarters in Montreal, Canada, has now done 
in this analysis is to expose this stream of social legislation in its elements 
and analyze its turbid contents, thus held in momentarily frozen suspension. 

The 920 large, richly white, quarto pages, fine print, neat and well spaced 
(except the introductory chapter), and flexible binding, are made up as 
follows: (1) text of the labor code in 550 pages; (2) the appendices comprising 
over 340 pages; (3) the index, 15 pages; and (4) the introductory ‘‘ Note”’ 
another 15 pages. The volume brings together in classified form all the 
conventions adopted by the Conference since its inception. Introductory 
and concluding protocol clauses are omitted, and related material from dif- 
ferent conventions is gathered under appropriate heads. 

The arrangement of the volume is important since the work is primarily 
one of reference. An obviously elliptical table of contents is found between 
the foreword and the preface, but is followed farther on after the explanatory 
note by two most useful analytical tables of contents; the first showing in 
detail the book, chapter, and section headings of the Labor Code proper; 
the second giving the important subheadings of the appendices. There is a 
chronological list of conventions and recommendations, a table of abbrevia- 
tions, and at the end a complex of four indexes: (1) Index of Interpreta- 
tions and Judicial and Quasi-Judicial Decisions; (2) Index of International 
Labour Conference Resolutions; (3) Index of Principal Comparative Notes; 
and (4) Index of Principal Bibliographical Notes. 

The volume is much more than a codification; it is a documentation of the 
interpenetration of the I. L. O. in regional and national social progress. The 
contents of the appendices is striking revelation of that fact. Here are 
found recorded the resolutions containing various standards of social and 
economic policy of the Conference and its committees; reports embodying 
conclusions of Conference committees or official international committees or 
commissions, respecting social policies, either in the form of reproductions or 
excerpts or footnote references to them; special “ Asiatic”? and ‘‘ American” 
regional supplements, the former having reference to modifications (exemp- 
tions) of the conventions applicable in that lower standard area; the latter 
containing selected resolutions of the two Western Hemisphere conferences 
at Santiago, Chile, and Havana, Cuba; special labor clauses which have been 
incorporated either by direct International Labor Office initiative or through 
its pervasive influence in diplomatic instruments under the auspices of the 
League of Nations; and a list of extra I. L. O. agreements regarding labor 
questions. For full measure there has been added a statement of the histori- 
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cal record of international labor legislation as it stood in 1914 as a result of 
the Berlin Conference of 1890 and the two Bern Conferences of 1906 and 
1913. And ground work for the future is laid in the inclusion of the texts 
of proposed conventions respecting the reduction of hours of work and a 
list of pending questions before the Organization, consideration of which 
was postponed by the last Conference in the summer of 1939—so fearlessly 
and hopefully did the I. L. O. work up to the outbreak of war in September 
of that year. 

For both the student of the International Labor Organization and the 
practitioner in social action, with his need for convenient sources and com- 
pilations, the core of the volume is the explanatory introduction. With 
legalistic attenuation and super-precision this introduction is called a 
‘“‘Note,”’ whereas it is more in the nature of a solid chapter that explains not 
only the method followed in making the codification in hand, but also, 
though somewhat by implication, the nature of the novel international sys- 
tem created by the I. L. O. For it was a novel system that combined in a 
wholly new pattern of relationships the principles of municipal and national 
legislation and international treaties. 

The I. L. O. built up a system of cosmopolitan social legislation that 
reached across nations and bound together the social classes which made up 
the world-industrial society that grew out of the technological revolution. 
It also worked out the crude beginning—somewhat too optimistically dealt 
with in the explanatory note, this reviewer believes—of a system of enforce- 
ment of policies laid down in the I. L. O. treaties. The treaty-making 
functions and the administrative activities of the I. L. O. are thus both 
clearly and succinctly explained in the “ Note.”’ 

The complexities of the problems of the I. L. O. are here by implication— 
between the lines and in the formidable array of chapters, sections, sub- 
heads, classified indexes, foreword, preface, notes and welter of topical en- 
tries. This complexity, on the other hand, has a certain suggestiveness for 
the reform of the I. L. O. if, as and when it gets under way again as a going 
concern. 

Why should there not be done away with the present legalistic distinction 
between “conventions” and ‘‘recommendations’”’? It grew out of little- 
American prejudices of some of the American negotiators in the International 
Labor Commission of the Versailles Conference. It will be remembered that 
the “recommendation” was just a political devise for getting American 
coéperation in the I. L.O. It meant that the United States could avoid the 
responsibility for ratifying treaties which dealt largely with the making of 
labor laws believed to come exclusively within the competence of the States. 
But, now since American social legislation is for a large part national in scope, 
the recommendation no longer has any peculiar value for purposes of in- 
viting American ratification of I. L. O. conventions. Except as a useful 
means for the I. L. O. in distinguishing between basic action having certain 
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technical and legal validity of a higher and more binding character repre- 
sented by the convention, and minor action of a more limited and advisory 
character, the recommendation might well be done away with. 

Another observation is prompted by this super-classified collection of 
I. L. O. instrumentalities of international social actions. It is that the 
I. L. O., upon its return to life from its present retirement into the convents 
and cubicles of research, should simplify its treaties and the procedures in- 
volved in their preparation. The history of the slow and sesquipedalian 
process of securing even limited ratification of the 8-hour treaty suggests a 
less involved and detailed instrument to be submitted for anything ap- 
proaching universal consent. 

A summation of twenty years of work, made possible and appropriate by 
the near-cessation of its work, suggests that a reconstituted I. L. O. should 
be made more of an integral part of any inclusive or regional world organiza- 
tion that may follow this war. The I. L. O. tried to keep its identity apart 
from the League, hoping it might thus attract certain nations who continued 
to hold aloof, or thinking it might survive a possible holocaust, while the 
League might conceivably go under alone. Both League and I. L. O. got 
the same answer to their endeavors. Next time let them try their fortunes 
together in health or in sickness, in politics or in economics. 

LreiruR MaGNusson 


Curso de Derecho Internacional Privado. By José Matos. Guatemala, C. A.: 
Tipografia Nacional, 1941. pp. 697. Index. 


Students and practitioners acquainted with this valuable treatise on pri- 
vate international law, first published in 1922, will welcome the present 
enlarged second edition. The expansion of the book from 567 to 697 pages 
is principally due to the growth of Guatemalan statutory law, and to the 
inclusion, in the appropriate chapters, of the text of the Bustamante Code 
and commentaries thereon. Dr. Matos has long been recognized in Latin 
American circles as one of the most eminent authorities in the field, and 
brings to his work not only the scholarship of the professor, but the experi- 
ence and sound judgment of an active practitioner of the law. Beale’s 
bibliography rightly called the first edition ‘“‘a scholarly work of broad 
scope.” 

The scope of private international law as envisaged by civil law writers 
is wider than that of our topic of Conflict of Laws. For instance, of the 
seven titles into which the book is divided, one of the largest deals with the 
legal status of aliens, including nationality. Attention is also given to 
extradition, the right of asylum, international claims and diplomatic pro- 
tection and other topics. Otherwise, the matters treated are in general 
those of our topic. 

Dr. Matos adopts Bustamante’s definition of private international law 
as ‘‘the body of principles which determine the limits in space of the legisla- 
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tive jurisdiction of States when applicable to legal relations which may be 
subject to more than one law.”’ His analysis of the different historical and 
present-day theories is one of the noteworthy features of the book. He 
stresses that among civilized nations there exists (or at least should exist) a 
legal community, an international society, which tends to favor a general 
agreement as to private international law. Judges, in determining the 
applicable law, should pay heed to this international society, and it is a duty, 
not a mere matter of comity or tacit consent, to apply foreign law, when 
called for, subject only to the sovereignty of their own state as to matters 
of public policy. And as to public policy, he analyzes the distinction, too 
often neglected, between national public policy and an international public 
policy. 

Comparative law plays a major réle in this volume, which proves helpful 
for a quick glance at the law of many countries. As a guide to Guatemalan 
law, it is of special value to the practitioner. Other features, not readily 
found elsewhere, are a resumé of the law as to aliens during the Spanish 
colonial era in America and a valuable discussion of the conflict among 
Latin American countries between the principles of domicile and nationality 
—a conflict, since reconcilement was found impossible, left in abeyance by 
a compromise in the Bustamante Code. This compromise has been severely 
criticized, but Dr. Matos comes to its defence. PHANOR J. EDER 


Boundaries, Possessions, and Conflicts in Central and North America and the 
Caribbean. By Gordon Ireland. Cambridge: Harvard University Press, 
1941. pp. xiv, 432. Index. Pocket map. $4.50. 


Unless the islands of the Caribbean are to be deemed extrinsic to North 
and Central America, the title to this book is, in a geographical sense, 
tautological. In his preface the author announces the effort ‘‘to limit the 
work strictly to boundary and possession problems.’’ These, in so far as 
they pertain to the regions within the scope of his study, have been dealt 
with at some length and with obvious care. For the most part, there is a 
terse but useful portrayal of boundary problems and solutions arising from 
conflicts in Central America as well as in those also of North America. The 
author has, however, seen fit to go beyond these limits and to discuss certain 
political activities of the United States pertaining to, or growing out of, 
events in foreign territory in which it was interested. In so doing he has 
at times failed to make adequate portrayal. Such is the case, for example, 
in his treatment of the action of the United States in Nicaragua in 1927. 
(p. 11.) The statement (p. 56) concerning the intervention of the United 
States in Haiti in 1915, omits too much. In discussing the boundary dispute 
between Costa Rica and Panama, the author has omitted comment on the 
important note of April 27, 1921, in which Secretary Hughes vigorously 
asserted the right of his country to demand deference by Panama for the 
Loubet award and the White award. In considering the initiation of the 
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Spanish-American War and the results of it, it was not deemed necessary 
to discuss or even quote President McKinley’s special message of April 11, 
1898, which, however, was cited in a footnote (p. 326). In the discussion 
of boundary and kindred problems of Anglo-American aspect, the author 
did not advert to that famous report ‘‘respecting the Eastern boundary” 
by John Jay of April 21, 1785, in which he proposed a special method for the 
amicable adjustment of all disputes with the British Crown. (See Am. 
State Pap. For. Rel., I, 94.) Problems growing out of the diversion of 
waters, notwithstanding a reference to the treaty of January 11, 1909, and 
data in a footnote (p. 273), are left without discussion. Nor was the North 
Atlantic Coast Fisheries Arbitration, notwithstanding the character of the 
claim of the United States, deemed to fall within the purview of the work. 

The author is of course entitled to great latitude of judgment in what he 
omits; and his gentle readers may be so well satisfied with the value and 
sufficiency of his offering, that they brand no omission as really sinful. His 
ungentle readers (and it is to be hoped that they are few) may, however, 
be inclined to feel otherwise. The Department of State may evince amuse- 
ment to find one of its former officers—Mr. Francis White—described as a 
“‘subsecretary,”’ and it may regret the implied imputation to Malloy of the 
third and fourth volumes of the treaties of the United States. Notwith- 
standing the last sentence of the book (p. 416), no instance has been seen 
where the United States has by agreement “‘for public health, immigration, 
customs, and other federal purposes” sought to extend territorial limits 
on the marginal sea beyond three nautical miles. Still, Dr. Ireland has 
turned out a useful book which ought to be of great service in many quarters. 
Probably no one is profiting from it more than this reviewer. 

CHARLES CHENEY HypDE 


The Dutch East Indies: Its Government, Problems, and Politics. By Amry 
Vandenbosch. Berkeley and Los Angeles: University of California Press, 
1941. pp. xii, 446. Bibliography. Index. $4.00. 

Since its original publication in 1933, Amry Vandenbosch’s The Dutch 
East Indies has been the standard work in English on the Netherlands’ 
great empire in the Orient. The second edition has been thoroughly revised 
and brought up to date. In the main, the revision has been accomplished 
by the interpellation of new paragraphs either at the end, or at appropriate 
places in the body of each of the chapters of the original work. There has 
also been a rearrangement of the chapter order, and a new chapter, ‘‘ The 
Dutch East Indies and Japan,” has been added. The statistical data have 
been carried down through 1939 by new figures in the text, in occasional 
tables in the body of the book, and in additional appendices. 

Dr. Vandenbosch’s work is so well known to persons interested in Nether- 
lands India that no general description of the new edition need be given. 
So well balanced was the original volume that after nearly a decade there 
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were no serious lacunae to be filled in. Even the additional chapter upon 
the timely subject of the Japanese and the Indies is merely an expansion of 
the treatment formerly given in another place. In this chapter the author 
carefully and dispassionately traces the developments in Dutch Indies- 
Japanese relations through the middle of 1940. This discussion brings out 
clearly the fact that because the status of the Netherlands’ empire in the East 
is of vital importance to every nation dependent upon its products or having 
important interests in the Orient, the Dutch would not stand alone in 
defending it. The conclusion reached is that an attack on the East Indies 
would involve greater risks than the Japanese Government would dare to 
undertake. The author observes, however, that, ‘‘Should the Allies lose the 
war in Europe the whole question would take on a new aspect.” 

In view of the probability that at the conclusion of the present world con- 
flict there will be a general readjustment of international relationships and 
in some cases national institutions in the Far East, Dr. Vandenbosch has 
performed an especially valuable service in bringing down to the present 
the story of one of the most important of Oriental regions. In his dis- 
cussions of the institutions which the Dutch are establishing among their 
Indonesian fellow subjects one finds revealed a steady progress towards 
the erection of a Dutch-Indonesian polity that may be expected to have great 
powers of endurance, even in a troubled world. Therein, perhaps, lies at 
least a partial explanation of the firmness with which the Oriental empire 
of the Netherlands Government-in-exile has stood during the storms of the 
past two years. J. R. HayDEN 


The American Impact on Great Britain, 1898-1914. By Richard Heathcote 
Heindel. Philadelphia: University of Pennsylvania Press; London: 
Humphrey Milford, 1940. pp. xii, 489. Index. $4.00. 

This book is one volume of a series planned to examine the influence of 
this country in world history. The author evaluates the impact of the 
United States on Great Britain during that highly significant period, rich in 
material, incident, and tendency, from the Spanish-American War to 
World War I. While the study started in an effort to discover British 
reaction to American imperialism, its scope was extended to include an 
examination of British opinions concerning us and changes wrought in British 
life through American example in the fields of journalism, politics, education, 
literature, and social customs. There are three chapters evaluating the 
American impact on British thinking and policy in international affairs. 
While there is abundant grist for the propagandist mill, the author does not 
become a propagandist. Although it would have been easy to have made 
this study a brief for union now with Great Britain, the author tries im- 
partially and scholarly to understand rather than to advocate. 

One feels that the importance of this book to a student of international 
relations lies not in the disclosure of new diplomatic materials or in revolu- 
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tionary interpretation, but in thorough research and sound judgment applied 
to a phase of diplomatic relations not sufficiently explored. The copious 
footnotes conveniently placed at the end of each chapter provide full 
documentation to English, American, and continental primary and secon- 
dary materials with an especially complete reference to English opinion as 
expressed in periodicals. In addition, the author makes interesting use of 
materials obtained in a year of field work spent in ‘‘sampling”’ the opinion 
of ten thousand Britons, including eight hundred selected interviews. 

Two dominant and complementary tendencies seem to have been oper- 
ating in this period—British support of American imperialism, and growth 
of the idea of Anglo-Saxondom, or British-American federation. While 
British opinion did not always approve of American methods, its support 
of American policy in the Spanish-American War, its encouragement of 
American acquisition of Hawaii, Cuba, and the Philippines, and its endorse- 
ment, if not suggestion, of Theodore Roosevelt’s corollary, evince a general 
disposition to applaud the extension of American power and responsibility. 
The support of American pretensions was made easier by the growing belief 
that, since they had a community of interests and ideals, destiny demanded 
British-American close coéperation to preserve civilization. The pre-war 
federation movement constituted spiritual preparation for British propa- 
ganda efforts directed at America during war; it also explains how British 
naval policy could consistently urge American naval increases. The author 
aptly remarks, though, that ‘‘In the matter of alliances, Chamberlain out- 
ran his colleagues, the government outran the people, both passed the press, 
and everybody was ahead of the United States.” 

While the student of international relations, and especially international 
law, may wish that the scope of the work had been narrowed to permit a 
deeper and more complete treatment of the diplomatic and legal phases of 
the American impact, this book helps to fill an important gap in the litera- 
ture on world politics. The analysis of British opinion as influenced by 
America will form a useful complement to Professor Thomas A. Bailey’s 
Diplomatic History of the United States and to L. M. Gelber’s The Rise of 
Anglo-American Friendship. Finally, it provides valuable background for 
the study of British propaganda and for the examination of plans for an 
Anglo-American union, federation, or police force. ARTHUR FUNSTON 


Der Gedanke der Internationalen Organisation in seiner Entwicklung. By 
Jacob Ter Meulen. Vol. 2: 1789-1889, Pt. 2: 1867-1889. The Hague: 
Martinus Nijhoff, 1940. pp. xvi, 373, Indices. Gld. 9. 

The merit of directing the attention of scholars to former projects for 
international organization and opening up a relatively new field of research 
belongs to Walter Schiicking, who published in 1908 his small book Die 
Organisation der Welt. Monographs on some of these projects followed. 
In 1919 the extraordinary Norwegian Christian L. Lange gave us in French 
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his Histoire de l Internationalisme, starting with ancient Greece and going 
up to the beginnings of modern times, later (1926) supplemented by his 
Hague lectures on Histoire de la Doctrine Pacifique. The first work on 
these topics in English came only in 1931, A. C. F. Beale’s The History of 
Peace. 

But already in 1917 the Dutchman Jacob Ter Meulen, the distinguished 
Director of the Library of the Peace Palace at The Hague, writing in 
German, had begun a great work, intending to analyze all projects of some 
importance for eliminating war by way of international organization, made 
during the period 1300-1889. The first volume, covering the epoch from 
1300 to the French Revolution, was published in 1917. The first part of 
the second volume (1789-1870) appeared in 1929. The present second 
part of the second volume brings the work to a conclusion. The author 
excluded from his plan the most recent developments, the new Pan American 
movement, the Hague Peace Conferences, the League of Nations, which 
were no longer mere projects but historical realities. 

It is, of course, impossible, within the framework of a book review, even 
to mention the wealth of research, information and analysis contained in 
this volume. Built upon an amazing richness of widely scattered mate- 
rials, the book undertakes to show the growing faith in international soli- 
darity. Leading personalities in this field and their proposals are carefully 
analyzed. Let us mention only such names as Bluntschli, Victor Hugo, 
Lorimer, Frédéric Passy, Field, Renan, E. Burritt, Randal Cramer, Fiore, 
Novicov, such movements as the International Peace Congresses, the 
Interparliamentary Union, the Institut de Droit International, the Inter- 
national Law Association, the international workers’ movement, the 
churches. The efforts for international arbitration, for an international 
court, for codification, for federation, for a United States of Europe, for 
disarmament, the attitude toward such problems as sanctions, status quo 
and revision, colonies, neutrality, self-determination are studied and 
analyzed. The last chapter presents a general survey of all projects since 
1300 dealt with in the three volumes. This survey as to the personalities 
of the authors of such projects, their primary and secondary goals, the 
juridical character and technique of the proposed international organiza- 
tion, is extremely interesting and revealing. It confirms, for this special 
field, Goethe’s word that everything which is under debate today has 
already been thought of previously—the task is to think about it again. It 
also reveals the weaknesses of the conception and the reasons for the failure 
of such proposals. 

The learned Dutch author is at the same time inspired by his warm faith 
in the universality of this world, where, after all, the states are all living 
on the same planet, and where one sun gives them all warmth and light 
and life. He correctly holds that a real solution of the problem of inter- 
national organization is the conditio sine qua non for keeping alive the torch 
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of human civilization and culture. It is in this sense that the author has 
chosen as his motto the words of Lamartine: ‘‘ Le monde en s’éclairant s’ éléve 
a Vunité.”’ Joser L. Kunz 


The Geneva Racket, 1920-1989. By Robert Dell. London: Robert Hale, 

1940. pp.375. Index. 18s. 

This is a continuous account of the international currents which have 
ebbed and flowed in and about Geneva from the time of the Peace Conference 
until the surrender at Munich and the outbreak of the Second World War. 
Mr. Robert Dell, as Geneva Correspondent of the Manchester Guardian, 
was better prepared than most men to present to the world of interested 
people the course of international events, and their consequences. They 
are revealed in their stark reality, without embellishment, concealment, or 
distortion of fact. A friend of the principle of collective security, and at 
first of the institution which was formed to give it practical effect, and an 
enemy of aggression and appeasement, no one is in a position to charge 
Mr. Dell with any desire to make war on the League, its proponents, and 
its active participants. What is made so clear that no one can miss the 
tragedy which ensued, is the fact that the ‘‘ Leaguers”’ wrecked the League 
of Nations. The dominant League states (France and England), while 
seeking approval and support for their own foreign policies and national 
security, did not care enough about the system as a whole to invoke and 
enforce sanctions in a controversy where they were not directly concerned. 
The small states, looking to the League for security and protection, and 
having given up their special forms of protection for this anticipated sup- 
port, at length reverted to neutrality, unilateral and regional, in order to 
escape obligations to a League rupture or conflict, and to escape embroil- 
ment in a possible war where power politics had displaced pacts and in- 
stitutions of peace. The facts established that Great Britain and France 
controlled the League; the record also establishes that these countries 
wrecked it when the prescriptions as regards sanctions became unpleasant 
or inconvenient. Moreover, there seems a causal relation between the 
Anglo-French reluctance to enforce sanctions and the degree of national 
interest at stake. 

Mr. Dell at the outset declares that the fundamental vice of the Covenant 
of the League of Nations was its dependence on national sovereignty; and 
this, he concludes, is the fundamental cause of its failure. A society of 
nations with each state sovereign he holds to be a contradiction in terms. 
Absolute sovereignty must be destroyed before war can be abolished. The 
League should have a federation of continental leagues of Africa, Asia, 
Europe, and America, rather than a global organization committed to im- 
practical universal principles, and dealing with problems utterly insoluble 
on a world basis. Moreover, the treaty of peace should have been drafted 
first, and the League constituted thereafter. Had these three steps been 
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taken instead of their opposites, Mr. Dell contends that the League would 
have been a success. 

Posited on these false principles, contends Mr. Dell, the League, working 
through the national sovereignties which composed it, inevitably followed 
a course of surrender to violations and aggressions, beginning with minor 
ones, and concluding with the major capitulation to Hitler, beginning with 
the Runciman mission at Prague and ending with the Munich settlement. 
Included in this clinical survey are, among others, these instances: the capit- 
ulation to Poland over Vilna; Italy’s seizure of Corfu; the first and second 
capitulations to Japan; surrender to Mussolini; the betrayal of the Spanish 
Democracy; the intervening episodes which failed—the Geneva Protocol, 
the Locarno Pact, and the Disarmament Conferences; surrender to the 
Danzig Nazis; the final surrender to Hitler under the caption of ‘‘ Appease- 
ment’’; and the resulting consequence of war. The carping critic could 
easily charge Mr. Dell with a spirit and tone of ‘‘ Now it can be told.”” In 
the judgment of the reviewer, this does not represent Mr. Dell’s point of 
view. Idealism and its institutions cannot suffer from an examination in 
the light of realism and fact. 

The second part of the book deals with the League and cognate institu- 
tions. The League Covenant, together with the organization of the League, 
the League Secretariat, and the International Labor Organization are sub- 
jected to analysis and criticism, neither from the standpoint of the hortatory 
internationalist who gives unstinted praise; nor from that of the power 
politician, who works for and thrives on war; nor from that of the legal 
fictionist who, in following the official document, loses the fact and the 
substance. It is rather the observation of a practical idealist, disappointed 
over the failures of the system he believed in, and who, in seeking the 
reasons for such failure, applies his scalpel without sparing individual or 
country. A final chapter makes practical suggestions for the reorganization 
of the League of Nations. 

This is a challenging book. Real friends of peace, and collective security 
advocates who seek to avoid the failures of the past, will read it with patience 
and care. It will not be pleasant reading, especially for those who decline 
to face the facts of international life. CuHaRLES E. Martin 


Free Speech in the United States. By Zechariah Chafee, Jr. Cambridge: 

Harvard University Press, 1941. pp. xiv, 634. Index. $4.00. 

In this book Professor Chafee condenses into one volume all his ‘‘ideas, 
past and present, on freedom of speech.”” The book is written in a more 
popular style than some of his earlier works, but is nevertheless thoroughly 
technical and is a mine of information for lawyers or writers who desire to 
investigate this important branch of American law. 

The first sections of the book relate largely to prosecutions under the 
Espionage Acts of 1917 and 1918. Many such prosecutions resulted, as 
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Professor Chafee believes, in grave injustice and a violation of the con- 
stitutional clauses protecting freedom of speech. It is impossible to refer 
in detail to the cases Professor Chafee cites, but mention may be made of 
the case of Rose Pastor Stokes who was sentenced to ten years imprisonment 
for writing a letter to a newspaper in which she said: ‘‘I am for the people 
and the government is for the profiteers.””. This conviction was set aside 
by the Court of Appeals (264 Fed. 18, erroneously cited as 262 Fed. 18) on 
the ground that the words used were not a violation of the Act; but in other 
cases sentences were not only imposed but served for statements made by 
defendants who, Professor Chafee concludes, “had no real intention to 
cause trouble, and were only engaged in heated altercations or expounding 
economic doctrines.” 

The Federal espionage laws led to the passage of statutes of a similar 
nature in various States, some of which were enforced in such a way as to do 
great injury, Professor Chafee points out, not only to the rights of individ- 
uals but to the principle that free criticism of the Government is protected 
by the Constitution. Such laws have even attempted to control teaching in 
private educational institutions, as illustrated by the Rand School Case 
in New York, in which an injunction was issued against the continuance of 
the school, afterwards recognized by the public generally as a valuable in- 
stitution. The case fell because the Act was repealed before the appeal 
could be argued. 

The California statutes and their enforcement are also reviewed by Pro- 
fessor Chafee with particular reference to the case of Miss Whitney, whose 
conviction and sentence was sustained by the Supreme Court of the United 
States because she was a member and attended a meeting of the Communist 
Labor Party, although the prosecution was unable to show that she had 
ever written or spoken a word tending to show that she advocated violation 
of any law. There was a dissent to the decision of the Supreme Court by 
Justice Brandeis, and Miss Whitney was subsequently pardoned by the 
Governor of California. He said: ‘‘ Miss Whitney, lifelong friend of the un- 
fortunate, is not in any true sense a ‘criminal,’ and to condemn her, at sixty 
years of age, to a felon’s cell is an action which is absolutely unthinkable.” 

Professor Chafee states the real issue to be “‘ whether the state can punish 
all words which have some tendency, however remote, to bring about acts 
in violation of law, or only words which directly incite to acts in violation 
of law.”” To hold the former he considers exceedingly dangerous as it leaves 
inferences to be drawn from words or acts having a vague meaning by juries 
and judges whose minds may be inflamed by war hysteria. 

In some respects the most striking portion of Professor Chafee’s book 
relates to his discussion of the so-called Alien Registration Act of 1940. 
He points out, what is not generally known, that the first sections of this Act 
do not really relate to alien registration at all, but constitute an especially 
severe Espionage Act. These provisions are closely modeled after the 
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Sedition Law of 1798, subsequently recognized by publicists and historians 
as a great mistake and which led to the defeat of the party which caused 
its passage. ‘‘The precise language of a sedition law is like the inscription 
onasword. What matters is the existence of the weapon. Once the sword 
is placed in the hands of the people in power, then, whatever it says, they will 
be able to reach and slash at almost any unpopular person who is speaking 
or writing anything that they consider objectionable criticism of their 
policies.” 

It was held in the prosecutions following the World War that anything 
which depicted in an unfavorable light the conduct of one of our allies was 
calculated to interfere with recruiting and cause insubordination in our 
armed forces; for this reason a moving picture entitled ‘“‘The Spirit of ’76” 
was suppressed and its producer sentenced to ten years imprisonment, of 
which he actually served three. 

Professor Chafee concludes from such prosecutions and the language of 
the statute that any books which criticize the conduct of the British Govern- 
ment or doubt the purity of English war aims (or now, it may be added, 
which criticize the conduct of the Russian Government or doubt the purity 
of its war aims) would be subject to confiscation. He suggests, for ex- 
ample, that such a book on the shelves of a professor of history or a uni- 
versity library might cause great embarrassment to the professor or the 
university even though there was no conviction for having in possession such 
a pernicious book. Many histories of the United States now in use in the 
schools might be subject to confiscation for the same reason. 

Professor Chafee is particularly emphatic in his conclusion, with which all 
will agree, that education should not be interfered with by governmental 
control, and many persons will sympathize with his view that moving 
pictures should not be prevented from being shown except under circum- 
stances which would justify the suppression of a newspaper, in view of the 
fact that the radio has now become even a greater engine of publicity than 
the press. 

Professor Chafee’s conclusion is well expressed in the following words: 
“Intolerance can always find some crevice in the administration of the law 
through which to creep and accomplish its purpose. The only remedy is 
to build up every day and every hour the opposite spirit, a firm faith that all 
varieties and shades of opinion must be given a chance to be heard, that 
the decision between truth and error cannot be made by human beings, 
but only by time and the test of open argument and counter-argument, so 
that each citizen may judge for himself.” 

The book shows an enormous amount of diligent research and is a mag- 
nificent production which will undoubtedly remain for many years the most 
complete work on the subject. Tuomas RAEBURN WHITE 
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International Politics. The Western State System in Transition. By 
Frederick L. Schuman. (New York and London: McGraw-Hill Book Co., 
1941. 3rded. pp. xxv, 733. Index. $4.00.) The writer of the present 
review had the great satisfaction of reviewing the first edition of International 
Politics (A.J.1.L. 1933, p. 803). He then recognized that Professor Schuman 
had accomplished a remarkable and a unique piece of work in the field of 
political science. This impression has been amply and eloquently confirmed 
by the third edition. The first half of this volume is largely as originally 
written, though subjected to painstaking revision. This revision concerns 
form and style rather than substance. The author has reformulated some 
of his conclusions in the light of the amazing events of the past decade. 
The second half is virtually a review of recent history against the background 
of precedents and principles set forth in the first half. This volume cannot 
be classified with many other contemporary books which are ephemeral 
comments on the passing show. It is a scholarly, analytical work of per- 
manent value. Professor Schuman reveals himself as a political philosopher 
who clearly understands the present because he so thoroughly understands 
the past. He thinks in terms of universal principles which are eternally 
applicable in human affairs. His appeal to historical analogies in this time 
of international anarchy is often most apposite and impressive. This book 
should be read with the greatest care by students in the field of political 
science and by all those who try to understand thoroughly what the author 
terms ‘“‘The Western State System in Transition,’’ and those basic principles 
which continue to govern international politics. In the opinion of the 
present reviewer, it is the ablest analysis of the subject yet produced by any 
American scholar. Pitre MARSHALL BROWN 


Sea Power. By Captain Russell Grenfell, R.N. (Garden City, N. Y.: 
Doubleday, Doran & Co., 1941. pp. 244. $2.00.) In this book, a well- 
known British naval officer attacks the ‘continental’ orientation, since 
about 1900, of his own government’s foreign policy. He deplores England’s 
pre-1914 military commitments to France; the “continental strategy’ which 
killed over half a million British soldiers on European battlefields in the 
war of 1914-1918; the program of collective security which tied Great Britain 
to Europe after that war; British acquiescence in naval parity with the 
United States; the dispatch of another B. E. F. to the Continent in 1939; 
and much that has happened since then. He denies that England has a 
vital interest in the Low Countries or even in the Channel ports. Great 
Britain, he is confident, can defend its island base and sea communications 
against air and undersea attacks, even should Germany remain in control 
of all western Europe. One will look far to find a more forthright defense of 
the traditional concept of sea power, or of the British Navy’s ability to play 
its historic réle, come what may on the Continent. But one searches in 
vain for any real appreciation either of Great Britain’s inescapable and 
growing military dependence on the farms, mines, and factories of North 
America, or of the economic and political as well as military threat to Great 
Britain implicit in the German conquest of Europe and in the inexorable 
advance of war technology. Grenfell’s book was completed after the fall 
of France. After anonymous publication in England it is now republished 
in the United States under the author’s name. One must assume, in the 
absence of contradictory evidence, that all this has been done with the 
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Admiralty’s consent. Yet the views of Captain Grenfell are utterly irrecon- 
cilable with the avowed aims and strategy of Great Britain with whom we 
are now associated in the prosecution of this world war. HARoLp Sprout 


The Naval War College International Law Situations, 1939 (Washington: 
Government Printing Office, 1940. pp. vii, 162. Index. 25¢) was prepared 
again this year, as last year, by Professor Payson S. Wild. Situations in- 
volving three general topics are taken up: neutral duties and state control of 
enterprise; neutrality problems involving distress, submarines, and qualified 
neutrality; and problems relating to contiguous zones, airplanes, and 
neutrality. Within each of these general situations a large number of 
subsidiary matters are discussed briefly. Pertinent documents are scattered 
liberally throughout the discussions, and there is a fifty page appendix of 
neutrality and emergency documents. While a goodly number of the mat- 
ters adverted to are dealt with in regrettably brief fashion, the discussions do 
contain numerous observations on current developments that will be found 
useful to the lawyer as weil as to the naval officer. 

NorMAN J. PADELFORD 


Documents on American Foreign Relations, July 1940-June 1941. By 
S. Shepard Jones and Denys P. Myers. (Boston: World Peace Foundation, 
1941. pp. 805. Index. $8.75.) The third volume of this annual series 
sustains the high quality of editorship and selection evinced in its predeces- 
sors. Materials of this nature are invaluable adjuncts to the understanding 
and teaching of our foreign policy. All who suppress a possible imaginary 
distaste for documentary reading and examine the official record will be 
generously rewarded. The march of events in the international scene has 
necessitated marked revision of subheading material as arrayed in earlier 
volumes, but the major divisions of the 1939-1940 edition have been pre- 
served. Under ‘Principles and Policy”’ we find the story of the base- 
destroyer exchange of 1940 and of Japan’s accession to the German-Italian 
Axis in the same month, and the successive statements of President Roosevelt 
on the attitude of this Government. Some documents of other Govern- 
ments, such as those depicting the policies of Japan and of Germany, are 
taken from presumably trustworthy but nevertheless unofficial sources. 
The wisdom of relying upon unofficial materials might be open to question 
but the difficulties of procuring authenticated texts and the desire to include 
all important papers induced the editors to ‘“‘round out the year’s picture.”’ 
Among the new sections are Canadian-American relations, leasing of naval 
and air bases, Greenland, United States-Chinese relations, the Three-Power 
Pact (Axis), war and diplomacy in Eastern Europe, occupied states, bel- 
ligerent trade restrictions, protection of American holdings abroad, repatria- 
tion of American citizens, the program of the Maritime Commission, United 
States custody and acquisition of foreign ships, foreign propaganda, League 
of Nations activities at Princeton, and various topics relevant to our national 
defense effort. It is to be regretted that the tabulation of ‘‘important dates”’ 
has been discontinued, and that Secretary Hull’s ‘‘review”’ of the ‘“‘ whirlwind 
developments . . . of the nineteen-thirties” was deleted from page 10. 

Witson Leon GODSHALL 


French Interests and Policies in the Far East. By Roger Lévy, Guy Lacam, 
and Andrew Roth. Institute of Pacific Relations Inquiry Series. (New 
York: Institute of Pacific Relations, 1941. pp. ix, 209. Index. $2.00.) 
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Of special interest to all internationally minded people is the present volume, 
presenting as it does information, both historical and contemporary, of the 
greatest importance in respect of the relations of France and the Far East. 
The most valuable part of the volume is a study entitled ‘‘A Century of 
French Far Eastern Relations,” by Roger Lévy. First, one reads an excel- 
lent account of French cultural relations with this area for the past 100 years. 
Then follow chapters on French economic relations with China, Japan and 
Manchukuo, Southeast Asia and the Pacific. The relation of France to the 
Far Eastern conflict is set forth, and finally a concluding chapter which 
gives a summary of French interests, together with the author’s reactions 
to the position of France in this quarter of the world — past, present and 
future. The work of Mr. Lévy is of the greatest value, and makes available 
in comprehensive form information which in the past has been difficult to 
obtain. One wonders whether the author is quite sound in his prediction 
that the interests of France, even though extended in area, are not of suffi- 
cient consequence to affect the peace of the Pacific one way or the other. 
Several documentary appendices add to the importance of the book. A 
supplement to Mr. Lévy’s portion of the book is entitled ‘‘The Economic 
Relations of Indo-China with Southern China,” and is authored by Guy 
Lacam. It merely sets forth and analyzes a number of trade statistics. 
Andrew Roth, in Part IT, has given us a valuable contemporary study bearing 
the title ‘French Indo-China in Transition, 1938-1941.” This intriguing 
political transition is dealt with in three periods: from Munich to the 
outbreak of the European War; during the time of French belligerency, 
August 1939-June 1940; and from the time of the French surrender to the 
time of writing. The facts and events of the international power politics 
game are faithfully recorded. The fate of a colonial empire set adrift due to 
the mother country’s surrender, and subject to the caprices of an Oriental 
ally of the mother country’s victor does not make a charming story. But it 
is an important one. Messrs. Lévy and Roth have provided one of the 
better studies in the Institute of Pacific Relations Inquiry Series. 
CHARLES E. MARTIN 


European Colonial Expansion since 1871. By Mary Evelyn Townsend. 
(New York: J. B. Lippincott Co., 1941. pp. viii, 629. Index. $4.00.) 
Dr. Townsend’s study gives a comprehensive and up-to-date survey of 
imperialistic expansion in Africa, the Near East, and the Far East. Al- 
though designed primarily as a text, the volume should serve as an excellent 
reference work and also as a bird’s-eye view of the subject for the general 
reader. Although the French are no longer ‘‘ building motor roads through 
the once trackless Sahara’’ nor can one “‘penetrate the mists of this once 
darkest Africa from the soaring liners of Air France’”’ at the present time, 
the basic facts of the author’s study remain unchanged. The treatment is 
logically upon a geographical basis. The first section is a brief survey of 
the development of modern imperialism, the second and largest is devoted 
to Africa, the third and fourth parts cover the Near East and Middle East, 
while the last section is devoted to the Far East and was prepared by Pro- 
fessor Cyrus H. Peake. The emphasis of the book throughout is upon the 
peoples concerned rather than upon the dominant Powers. In fact, the 
author concludes frankly that unless free access is afforded to the world’s 
raw materials in these backward areas, and unless more tolerance is shown 
towards the individual, social, and political rights of colonial peoples, instead 
of a permanent peace we shall have once more ‘“‘a mere interlude of exhaus- 
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tion or of preparation for renewed warfare.” A criticism might be made in 
regard to the lists of readings following each chapter. With slight excep- 
tions, only English books are listed. Dr. A. D. A. de Kat Angelino’s 
exhaustive study on colonial policy is not mentioned; none of F. M. Keesing’s 
excellent volumes on the Pacific area are named. Two works on Kenya 
are listed, whereas W. R. Crocker’s Nigeria is omitted. The works cited 
on French Africa and Italian Africa are all too few considering the large 
number of excellent works in these fields. On the other hand, the author 
characterizes pointedly most of the works cited—a valuable hint to the 
student or reader desirous of exploring further. GRAHAM STUART 


The Assembly of the League of Nations. By Margaret E. Burton. (Chi- 
cago: University of Chicago Press, 1941. pp. xii, 441. Index. $4.50.) 
Miss Burton’s volume is a valuable one because nothing just like it has 
previously been published. It is to be characterized primarily as a sober 
and scholarly factual account of the creation and subsequent operation of 
the League Assembly. A study of this sort is needed. Even if much of the 
machinery has collapsed, the League still survives, and the ideal and the 
need and even some of the organization remain. The early chapters are 
developed chronologically, and include an excellent summary of the growth 
of the League idea, with especial reference to the portion which became the 
Assembly, the formal consideration of the League by the Versailles Confer- 
ence, and the actual organization of the Geneva institution. The following 
chapters treat the Assembly topically, taking up such matters as its char- 
acter, composition, and organization, its committee system, the unanimity 
rule, the Assembly’s réle as an opinion-forming and policy-making body, its 
legislative function, and its work in regard to international disputes. Much 
of the volume is strictly narrative and descriptive in character. The account 
is written primarily from the Assembly’s own official records, which is wise, 
but if the information and, above all, the “‘sidelights’’ which could be gained 
from personal interviews and other contacts could have been more generously 
incorporated in the volume it would have gained in liveliness. The author 
attended the Assembly’s sessions for five years. This volume is not a brilliant 
piece of writing but it makes no pretenses of being such. It is a sound, well- 
documented, and scholarly study, and as such should prove a welcome 
addition to the already long shelf of secondary materials on the League. 

RussE.u H. 


International Arbitration and Security. By Gunji Hosono. (Tokyo: 
Maruzen Co., 1941. pp. 447. Index. $4.00.) Reading a book on 
collective security in these hectic days (the review was begun just two hours 
after Congress declared that a state of war existed between Japan and the 
United States) may seem to some people too much like studying the rules 
of navigation while the ship is sinking. To others the mere fact that we are 
again at war makes a return to fundamentals the more necessary if peace is 
ever to be satisfactorily organized. This book, written in 1935, describes 
“the efforts for the organization of peace outside, in, and through the League 
of Nations during the period between 1919 and 1934.”’ The author, after 
introducing the reader to the idea of collective security, examines in detail 
the agreements concluded outside the framework of the League such as the 
Pan American peace treaties, the Pact of Paris, and various arbitration, 
conciliation and security treaties. He then enters the domain of the League, 
pointing out such forlorn landmarks as the Treaty of Guarantee, the Geneva 
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Protocol, the Locarno Treaties, the General Act of 1928, and the Convention 
on Financial Assistance. The work ends with an analysis of the problem of 
security at the Disarmament Conference. In tracing the shifting emphasis 
from Articles 10 and 16 of the Covenant to Article 19 and the idea of peaceful 
change, Mr. Hosono points out that too much trust was placed in mere ma- 
chinery and too few attempts were made to remove the basic causes of war. 
The collective system of the future, he concludes, requires (1) strength 
enough to restrain aggression, (2) active participation by all the Great 
Powers, (3) a respect for treaties and an enforcement of international law, 
and (4) the adoption of policies on the part of the Great Powers that will 
conform to the idea of collective security. The chief merit of the book is that 
it brings together a mass of materials (documents have been extensively 
used) concerning post-war peace efforts. Unfortunately it is rather loosely 
organized and not too well written. Francis O. WILcOx 


Twenty Years’ Armistice—And After. British Foreign Policy Since 1918. 
By Sir Charles Petrie. (London: Eyre & Spottiswoode, 1940. pp. vi, 296. 
Index. 7s. 6d.) The author begins with the inquiry, ‘‘ Versailles: Crime 
or Blunder?’”’ The basic weakness of the Treaty of Versailles, and that of 
Saint Germain and Trianon, was the unreadiness of the Allied and Associated 
Powers for peace when it came, and their failure to agree on the principle on 
which peace should be based. The conditions of peace proposed by Lloyd 
George as the basis of the British elections was an unfortunate factor. Then, 
the Allies made the mistake of completing the unification of Germany com- 
menced by Bismarck. In other words, there should have been separate 
treaties with Prussia, Bavaria, Saxony, and other states, rather than one 
treaty with a consolidated Germany. The commingling of the League 
with the Peace Settlement was the crowning mistake. Unfortunate also 
was the exclusion of the German representatives from the preliminary 
discussions and negotiations. With this as a background, there follows an 
unfriendly account of British foreign policy for the years following the 
peace settlement. Lord Curzon is described as a ‘‘most superior person.” 
Sir Austen Chamberlain is well treated, as having a definite policy, with the 
Locarno Pact his greatest achievement. ‘‘Uncle Arthur’? Henderson is 
less favorably treated, but not as badly as Sir John Simon, under a chapter 
entitled “Simple Simon.” Eventually British foreign policy enters the 
“Garden of Eden” during the Secretaryship of Anthony Eden. Then 
comes Berchtesgaden, the ‘‘ Abyss,” and ‘“‘ Nemesis.”’ A concluding chapter 
deals with ‘“‘The Latest Phase.’’ In the opinion of the reviewer, the author 
overestimates the failures and defects of British diplomacy and diplomats for 
the period under discussion, and underestimates the difficulties which have 
been met and the achievements which have been made. Nevertheless, 
despite the ‘‘hindsight”’ nature of the criticisms, much of truth has been set 
forth. No realistic approach to present world problems will neglect the 
author’s conclusions. Under titles which seem trivial and even frivolous, 
a serious discussion is conducted by Sir Charles Petrie which at least points 
the way from the abyss. Diplomatic orthodoxy of the Neville Chamberlain 
variety will resent this book. But those who look behind the hollowness of 
political justifications will find real value in it. CHARLES E. MarrTIn 


War and Crime. By Hermann Mannheim. (London: Watts & Co., 1941. 
pp. x, 208. Index. 10s. 6d.) A course of lectures delivered by the author 
during February and March, 1940, in Cambridge and in London is presented 
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here in an expanded version. Under the heading of ‘‘War and Crime” 
two widely different themes are woven together. In Part II of his book 
Professor Mannheim, an outstanding criminologist, discusses the question 
of how far war is a causative factor of crime. What the author has to say 
in this connection deserves careful consideration on the part of students in 
criminology, but so far as students of international law are concerned, 
a discussion of the influence of war on crime rates would appear to lie outside 
the province of their studies. It may well be asked whether the author was 
well advised in discussing matters purely penological together with the 
problems included in the other parts of his book where he examines the 
analogies and differences between war and crime. Here we find inquiries 
into the legal aspects of the causation of war and crime, an analysis of the 
mutual characteristics of an unjust war and criminal offenses and, moreover, 
the similarities between war aims and the aims of punishment. In the course 
of these discussions, which touch upon problems that are of vital concern to 
the student of international law, many sound observations will be found. 
Yet, when Professor Mannheim at the end of his book states that ‘‘the 
difference between war and crime dwindles away to almost nothing if the 
former conception is restricted to unjust wars’’; and again that ‘“‘the meth- 
ods suggested for securing peace and for overcoming crime are in many 
ways identical,” it would seem that in making such sweeping statements the 
author shoots beyond the mark. The reading of this stimulating book 
leaves in the reviewer’s mind the impression that the author while writing the 
book was not fully alive to the fact that an entirely different atmosphere 
prevails on a scene where nations, not individuals, are the actors, and con- 
sequently there can be no adequate interpretation of the phenomenon of 
war within the framework of concepts and rules controlling the conduct of 
men in state communities. GERHART HUSSERL 


La Trajectotre du Crime. By Nico Gunzburg. (Rio de Janeiro: Livraria 
Jacintho, 1941. pp. vii, 229.) The author of this book, formerly Dean 
of the Law School of Ghent, Belgium, presents this work by way of apprecia- 
tion of the friendly reception accorded to him as a refugee in Brazil. He 
deals with the new Penal Code of Brazil, promulgated December 7, 1940, 
which goes into force on January 1, 1942. A considerable part of the book 
treats of the punishment of crimes having an international scope as inter- 
preted by the new statute and other existing Brazilian law. It is this 
feature which interests us here. Under Article 4 of the new code, the law 
and jurisdiction of Brazil are made applicable to offenses committed, in 
whole or in part, upon the national territory, or which even in part have 
caused or may cause effects upon national territory. This of course is 
subject to any contrary provisions of treaties or international law. The 
author contrasts this legislation with the contrary rule of Anglo-American 
jurisdictions which, with certain exceptions, still hold to the territorial prin- 
ciple. The author gives us an interesting survey out of the abundance of 
his experience. He measures the advantages and disadvantages of both 
systems. He believes the Brazilian rule to be in line with the political 
and social tendencies of modern life. His book shows familiarity with 
some of the leading cases in this country, as well as with those of Brazil 
and of Belgium and France. He also refers to changes in the law of Brazil 
relating to extradition, by reason of the Brazilian Constitution of November 
10, 1937, and the decree-law of April 28, 1938. The author has been some- 
what restricted in his source material because of writing in a foreign country, 
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separated from his library and memoranda. He is to be commended for 
having made available to readers of French an adequate view of important 
new Brazilian legislation affecting international penal law. 

ArTHuR K. KuHN 


A History of Hungary. By Dominic G. Kosdry. (Cleveland and New 
York: Benjamin Franklin Bibliophile Society, 1941. pp. xxxii, 482. 
Bibliography. Index. $2.75.) At last a European historian with a new 
approach to the history of his own country! The author does not set out 
to present a ‘“‘clear culture” of his country, as is usually done, but says: 
“Tf one writes the history of Hungary, for instance, it must be examined also 
from the broader point of view of the history of the whole of East Central 
Europe of which it has formed an organic part and in which it has been one 
of the most important factors. The historian must place it in the frame of 
the evolution of East Central Europe and compare it with the history of 
other neighboring East Central European peoples.’”’ The introduction is 
certainly one of the most interesting chapters of the book. It is to be 
regretted, however, that, faced by the task of writing in one volume the 
continuous history of over a thousand years, the author does not stress more 
the common characteristics of the region, as against purely national history. 

For obvious reasons the author devotes two-thirds of his book to the last 
two hundred years; and yet, the first six hundred years of Hungarian history 
are of particular interest because, except during the height of Ottoman 
power, this was the only time when a truly independent country succeeded 
in barring the classic highway of the Drang nach Osten—as dear to the heart 
of medieval emperors as to that of Hitler. A study of how this was achieved 
in the past might have thrown some light on the task of the future. By 
devoting more space to more recent developments the author succeeds, 
however, in presenting a notable and dispassionate picture of the develop- 
ment of the racial problem and of the impact of modern ideas on the old 
order in Hungary. He succeeds remarkably in putting in proper relief one 
of the most interesting figures of the European reform period, Széchényi, 
overshadowed in American eyes by the dynamic personality of Louis 
Kossuth. The ‘‘Era of Dualism,’”’ on the other hand, could have been 
greatly shortened; the book also deserved more careful editing of certain 
passages. There has been a distinct need fora history of Hungary in English 
written by a contemporary historian. All in all, the author has succeeded 
in supplying this need. JoHN PELENYI 


The Foreign Policy of Thomas F. Bayard, 1855-1897. By Charles Callan 
Tansill. (New York: Fordham University Press, 1940. pp. xxxix, 800. 
Index. $5.00.) This is an important and valuable contribution to the 
history of American foreign policy. While it is true that Bayard is better 
remembered for his opposition to the Venezuelan policy of Cleveland’s second 
administration, while he was Ambassador to Great Britain (the author 
devotes the last part of the volume to the years 1893-1897), a detailed survey 
of his services as Secretary of State from 1885 to 1889 was well worth the 
patient investigation of which this handsome work is the fruit. The author 
not only had access to Bayard’s voluminous correspondence, but he has 
made them the basis of his work. He gives copious extracts of letters to and 
from Bayard far in excess of those from his official correspondence. In 
addition, he has used the unpublished letters of Bayard’s contemporaries. 
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The work, therefore, is to a large extent a record of Bayard’s activities 
in his own words. Some might query the title ‘‘The Foreign Policy of 
Thomas F. Bayard, 1885-1897.” The fact is that while Secretary of State 
the foreign policy of the United States was to a large extent Bayard’s and 
not Cleveland’s. The “foreign policy” of Bayard 1893-1897 was a point 
of view in opposition to the policy of the Secretary of State, backed by the 
President. During Bayard’s tenure as Secretary of State there were many 
matters of importance, some inherited from the previous administration, 
some left to succeeding governments. Among these were the fisheries and 
fur-seal questions. ‘There were also the question of Samoa, the Sackville- 
West episode, the Venezuela boundary. New light is thrown upon them 
all as a result of Professor Tansill’s handling of hitherto unprinted materials. 
The reversal of the policy of Arthur with reference to the Berlin African 
Conference of 1884-1885 might have been found worth mentioning. One 
public service rendered by Bayard in 1885 may be referred to. He prevailed 
upon a young lawyer from Delaware, John Bassett Moore by name, to take 
a law clerkship in the Department of State. If Bayard could look back over 
the years, he would no doubt admit that it was one of the best things he 
ever did. Bayard was the first American to hold ambassadorial rank, but 
he was ever an ambassador of good will. He was not one of the greatest 
of Secretaries of State, but he was high-minded, careful, patient, and, as 
we now see him, truly patriotic. J. S. ReEEvEs 


Barriers to World Trade. By Margaret 8. Gordon. (New York: Mac- 
millan Co., 1941. pp. xii, 530. Bibliography. Index. $4.00.) Since 
the United States seems destined to play the major réle in world trade and 
finance, a knowledge of the obstacles and restrictions in various countries 
which interrupt and divert commerce becomes important to American stu- 
dents of international law, politics, and economics. Mrs. Gordon has, there- 
fore, performed a public service in providing a superior volume explaining 
the maze of trade barriers which were so hastily erected in the dismaying 
years of the depression and which stayed on as a part of national trade policies 
in the years of recovery. During and after the financial crises of 1931 there 
was heavy pressure on currencies and national structures in general, and 
new protective devices in the form of exchange restrictions were adopted. 
These in turn gave rise to methods of trading which avoided payments in 
foreign exchange. Compensation transactions, clearing agreements, and 
other payments arrangements thus found a place in international commerce, 
diverting it in large measure into bilateral channels and away from routes of 
the greatest economic advantage. Import quotas were also used and have 
generally persisted as part of the economic system. They have, however, 
tended to maintain prices within the nations employing them at somewhat 
higher levels than those existing in the world without. Tariff policies 
following the depression are, of course, dealt with. Altogether the diverse 
and sometimes confusing forms of trade controls are admirably explained. 
Remarkably few dubious statements are encountered in the volume; and, 
considering the merits of the book, it would give an unrepresentative picture 
to detail them in a short review. The author sticks rather closely to the 
task of technical description and makes little effort to codrdinate the facts 
presented with the general evolution of recent history. Not much is said 
of background forces, such as the larger reasons for the multilateral trade 
policy of the United States as contrasted with that of bilateral balancing 
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pursued by Germany. Although this is not the only excellent discussion of 
the trade barriers created between the two world wars, it is, in the reviewer’s 
opinion, the best one available as regards organization and clarity of exposi- 
tion. BENJAMIN H. WILLIAMS 
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